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IN THE TWENTIETH JUDICIAL CIRCUIT IN AND FOR THE STATE OF FLORIDA

_ )
IN RE: STANDARDS OF COURTROOM ) ADMINISTRATIVE ORDER
DECORUM ) NO: 2.13
)

WHEREAS the Judges of the Circuit and County Courts of the
Twentieth Judicial Circuit have agreed that certain basic
principles of courtroom decorum and behavior should be formally
stated for the benefit and guidance of those unfamiliar with

local traditions, the following standards of decorum are hereby
adopted: :

AS TO COUNSEL

When appearing in any court of the Twentieth Judicial
Circuit, unless excused by the presiding judge, all counsel shall
abide by the following:

(1) stand as Court is opened, recessed or adjourned.

(2) stand when the jury enters or retires from the
courtroom.

(3) stand when addressing, or being addressed by, the Court.

(4) stand at the lectern while examining any witness; except
that counsel may approach the Clerk's desk or the
witness for purposes of handling or tendering exhibits.

(5) stand at the lectern while making opening statements or
closing arguments.

(6) Address all remarks to the Court, not to opposing
counsel.

(7) Avoid disparaging personal remarks or acrimony toward
opposing counsel and remain wholly detached from any
ill-feeling between the litigants or witnesses.

(8) Refer to all persons, including witnesses, other counsel
and the parties by their surnames and not by their first
or given names.

(9) Only one attorney for each party shall examine or cross
examine each witness. The attorney stating objections
(if any) during direct examination shall be the attorney
recognized for cross examination.

(10) Request permission before approaching the bench.




(11)

(12)

(13)
(14)

(15)

(16)

(17)

Any paper or exhibit not previously marked for
identification should first be submitted to the Clerk
for marking before it is tendered to a witness; and any
exhibit offered into evidence should, at the time of
such offer, be handed to opposing counsel.

In making objections, counsel should briefly state only
the legal grounds therefore without further elaboration
unless such is requested by the Court.

In examining a witness, counsel shall not repeat or echo
the answer given by the witness.

Offers or requests for stipulations shall be made out of
the presence or hearing of the jury.

In opening statements and in arguments to the jury,
counsel shall not express personal knowledge or opinion
concerning any matter in issue.

Counsel shall instruct all persons at counsel table that
gestures, facial expressions, audible comments, or the
like, as manifestations of approval or disapproval
during the testimony of witnesses, or at any other time,
are absolutely prohibited.

All counsel shall dress in an appropriate manner
consistent with the requirements of decorum and dignity
appropriate to courtroom proceedings.

The standards set forth above are minimal, not all-
inclusive, and are intended to supplement, not supplant or limit,
the ethical obligations of counsel under the Rules of
Professional Conduct. 1Individual judges may announce and enforce
additional requirements or prohibitions, or may excuse compliance
with any one or more of these standards.

(1)

(2)

AS TO NON-LAWYERS

All persons appearing before the Court shall endeavor to
dress in a reasonably conservative manner consistent
with the requirements of decorum and dignity appropriate
to courtroom proceedings. Generally, shorts, tank-tops
and other beach attire are not appropriate as courtroom
attire.

All persons attending court proceedings shall refrain
from making gestures, facial expressions, audible
comments, applause, or the like, as manifestations of
approval or disapproval during the testimony of a
witness or during the oral presentation of counsel, or
at any other time. "
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(3) In presentations before the Court, unrepresented parties
shall observe the same rules of decorum which apply to
attorneys.

WHEREFORE these standards are hereby adopted by the judges

of Circuit and County Courts of Lee County, Florida, this
day of ___ , 1992,

L
homas S.| Reese™ ~~_
Chief Circuit Judge

History. - New.
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IN THE TWENTIETH JUDICIAL CIRCUIT IN AND FOR THE STATE OF FLO% :

IN RE: STANDARDS OF PROFESSIONAL BR o
COURTESY AND CONDUCT AND ADMINISTRATIVE ORpERG <
ESTABLISHMENT OF PEER NO. 2.20 Qr =
REVIEW PROGRAM - Amended - 85

/ 2 S
as

In an effort to foster and promote professionalism among lawyers practicing in ge
Twentieth Judicial Circuit, and in accordance with recommendations made by the Twentieth
Judicial Circuit Court’s Committee on Professionalism and this Court’s inherent authority as
prescribed by Fla. R. Jud. Admin, 2.215 and Florida Statute § 43.26, it is

ORDERED AND ADJUDGED as follows:

1. The Standards of Professional Courtesy and Conduct for lawyers practicing in the
Twentieth Judicial Circuit were adopted by the original version of this Administrative Order
entered May 8, 2000, and are still applicable to all lawyers pl;acticing in this jurisdiction. A copy
of the Standards of Professional Courtesy and Conduct are attached to this order as Attachment
A and made a part hereof.

2. However, paragraph three of the Preamble on page one, column three of
Attachment A, entitled “Standards of Professional Courtesy and Conduct for Lawyers Practicing
in the Twentieth Judicial Circuit,” is hereby eliminated. Attorneys for PIaiﬁtiffs/Petitioners are
not required to furnish a copy of Attachment A to attorneys of record in any given case. It shall
be the responsibility of attorneys practicing witi]in the Twentieth Judicial Circuit to be aware of
Administrative Orders governing practice within the Twentieth Judicial Circuit and to comply
with all standards of professionalism.

3. The Standards of Professional Courtesy and Conduct for Lawyers Practicing in
the Twentieth Judicial Circuit are designed to supplement and are not to sﬁpplant the Standards

of Courtroom Decorum set forth in Administrative Order 2.13.

CATid
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4. The Peer Review Program of the Twentieth Judicial Circuit and a Peer Review

Committee were established by the original version of this Administrative Order entered May 8,

2000, within the parameters set forth in the peer review program document attached to this order

as Attachment B and made a part hereof.

5. The operation of the Peer Review Committee, including referrals to and review by

the committee of allegedly noncompliant behavior, shall be as set forth in Attachment B, subject

to the amendments set forth below:

a. Paragraph IV.A of Attachment B entitled “Peer Review Program of the Twentieth

Judicial Circuit of Florida,” is hereby amended to read as follows:

“A.

MEMBERS OF THE COMMITTEE

The Peer Review Committee will consist of the non-judicial members of

the Twentieth Judicial Circuit Professionalism Committee as defined by
Administrative Order 2.34, The Chairperson of the Peer Review Committee shall
be a President (or designee) of one of the local bar associations, to be selected by
the members of the Peer Review Committee. A quorum of the Peer Review
Committee at any meeting shall consist of a majority of the members of the
committee; a vote by the committee shall not occur unless a quorum is obtained.”

b. Paragraph V.B is hereby amended to read as follows:

“B.

COMMITTEE MEMBERS
The Peer Review Committee;

1) Shall consist of the non-judicial members of the Twentieth Judicial
Circuit Professionalism Committee as defined by Administrative Order
2.34.

2) Shall have a Chairperson, who shall be a President (or designee) of
one of the local bar associations, to be selected by the members of the Peer
Review Committee,

3) . A sub-panel may be formed by the Committee to consider whether
conduct has been alleged which does not comply with the Standards of
Professional Courtesy and Conduct for the Twentieth Judicial Circuit
(“Standard”). The sub-panel shall recommend an appropriate response to
the Committee, which may include a referral to a Mentor Program of the
Twentieth Judicial Circuit, if one exists. A further discussion of the sub-
panel is contained within the pages of this publication.
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4) A quorum at a Committee meeting shall consist of a majority of
the Committee members.

6. No judge shall serve on the Peer Review Committee nor be privy to any referrals

to the Peer Review Committee nor any documents generated by the Peer Review Committee
until éuch time as, or if, those documents may be made public by the Peer Review Committee.
The Peer Review Committee shall remain independent of the Twentieth Judicial Circuit
Professionalism Committee and of the Courts of the Twentieth Judicial Circuit. Neither the
Chief Judge nor the Courts of the Twentieth Judicial Circuit shall retain custody of any referrals
or documents generated by the Peer Review Committee, Referrals and documents generated by

the Peer Review Committee shall be under the sole control and custody of the President, or

-
Presidents, of the respective local voluntary bar associations. g
7. The Peer Review Program is not a disciplinary process and is not intended to deal § ‘
specifically with alleged violations of the Rules Regulating the Florida Bar. Violations of the :E"'n
Rules Regulating the Florida Bar remain solely within the jurisdiction of the grievance process of
the Florida Bar.
8.

The amendments to this Administrative Order shall take effect immediately.

. 9. To the extent that this Administrative Order may conflict with any rule, statute, or

law, the rule, statute or law, shall prevail.

DONE AND ORDERED in Chambers at Fort Myers, Lee County, Florida, this

“day of Fe/b . , 2013,

STATE OF FLORIDA, COUNTY OF LEE | e N D
FILED EOR RECORD -

This_4_Day of o Recorded In_QJALUIT

Book_J37__Page/3-28 and Record Vérified.
LINDA DOGGETT By___ 24

Clerk Circult Court Deputy Clerk

s+

%mﬁa moggsu, Clork Clrctll 5/ &
Gounty Court, Les County, FL 2!
Dated: @-413

_ L ... Depaty Cierk "
History. — Administrative Order 2.20 (May 8, 2000); Administrative Or?iug 2.20 (July 24, 2012),
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Attachment A

STANDARDS OF PROTFESSIONAYL COURTESY AND CONDUCT
FOR LAWYERS PRACTICING IN THE TWENTIETH JUDICIAL CIRCUIT

1. FOREWORD

In 1989, the Flotlda Bar
establlslied o task force to study the
sourse of professionalism among
lawyets in Plovida, The stody
addressed fssues regarding civility
among fawyers, publle perception of
lawyers and lawyers® satisfaction
and  fulfillment  with  their
professlon. The work performed by
the task force resulted in tho
creatlon of the Florida Bar's
Standing Commttce on
Professionalism. Tn July, 1996, the
Honorable Chief Justlce Gerald
Kogan signed an  adminlstrative
otder that created -the Florida
Supreme Courf Commlssion - on
Professionalisim. .

In Janvary, 1998, Justice 1Cogsn
requestad that tho Chief Judge of
ench Judiclat Chroult appoint and be
ivolved In a Clroult Comimlitee on
Professlonalism charged with the
overall respensibility of Inftlating
and coordinating  profassionaliem
aotlvities within {heir vespoctive

Circuit, Accordingly, in early 1998,

the "Twentieth Judiolal Cheult's
Committes on Profosslonaliam was
farmed, I November, 1999, a
subcommiitée of the Twsntieth
Judiofal Clrcult’s Cominlites was
appointed to prepara 8 practical set
of standards of professional
courtesy and conduot for lawyers to
adhere to In thelr practice in the
Twentloth Judiclal Circult. These
Standards of Professional Courtesy
and Conduet for Lawyars Practicing
in the Twentieth Judiclal Clroult
("Standards®) wore drafted In
coordination with the formation of
the Pecr Review Progrnin of the
Twentieth Judiclal Circult, ‘The
Peor Review Program s an
oducational, voluatary, informat and
non-puaitive enhaneement program
deslgnod to  correot  behaviaral
performance whioh, although not so

Standacds o iafasslonsd Courtesy and Conduel
Page | of i Feb. 0D 4.

sorfous as to lnvoke formal
disolplinary proceedings or other
sanctlons, nevertheless fell below
tha high slandards expectad of
sttormmeys. in Febiuary, 2000 the
Standards were adoptsd and
approved by the Twentleth Judiclal
Circuit’s Committes ol
Profosstonatisin.

Tn propating and approving the
Standards, the Commiltes reviewed
nurerous model guidellnes for
professionat  conduct, The
Committes uiflized the Guidollnes
for Professional Conduct approved
by the Bxecutiva Council of the
Tuirl Lawyers Seotlon of the Plovida
Bar, as endorsed by the Florida
Confotence of Clroult Judges in
1998, The Commlitco also utllized
the stundards adoptsd by the Rourlh,
Sixth, Blghth and Fifteenth Yudiolel
Cireuit's of Florlda,

. PREAMBLE

The practice of law Iz a
privilage, not a right, Th exerclsing
this privilepe, -lawyers sust not
pursuo viclory at the expense of

- Justico nor at the risk of the loss of

the lawyer's coputation for honesty
and professlonalism within tho logal
communtiy.  Clients are bost
reprogented by altomays  who
oxhibit professional conduct at ail
{imes, The Bar must protect the
fionoy and infogrity of the judiclal
systoin and fmprove the public trust
and  porception of the legal
prafession. Lawyers mnst work to
onhance communication, respect
;;nd sourtesy among members of the
ar, :
Bvety atlosney practiolng faw

or appearing [n Judicinl prooeadings -

within (o Twentleth  Judlelal
Clrouit s expected fo be entively
famdllsr  with, and  practice
acoording to, (s} the Standards of
Profossional Courtesy and Conduct

for Lawyers Practicing in (he
Twentfeth Judiclal Clreuit, (b) The
Florlda Bar Trlal Lawyers Secilon
Quidelines  for  Professional
Conduct, and (c) the Handbaok of
Discovery Practice published by the
Jolt Commitiee of the Trial
Lawyers Sectlon of The Florida Bar
and Conferencs of Circult and
Caunly Court Judges.

It is the responsibifity of the
altorney for the PlalntiffiPetitioror,
In any given case filad after July I,
2000, in the Cowtty or Clrouit
Courts of the Twentleth Judiclal
Cleauif, to furnish as soon as
practloable a copy of the Standards
of Professlonal Courtesy and
Conduet for Lawyers Practiclng in
the Twentisth . Judleial Citcult to
onoh atlorney wha f{lles  an
nppearance Ih that onso, and to file a
Cortlffcate of Complinnee therefo,

For st - lawyers, the
Standards wilt eimply refleot thejx
current practice. However, it Is
hoped  that  thoe  widespread
dissemination and fmplementation
of the Standards will result In an
overall incrense in the level of
professlonallsm fn the practice of
Iaw withln the Twentleth Judioial
Cirouit,

o, INTRODUCTION

The effective administration of
Justles requires the interaction of
many profassionals and discipiines,
but none is mors crliloal than the
role of the fawyer. In fulfilfing that
rols, a fawyer perfonms many tasks,
fow of which are easy, moslt of
which are txuoling. In the final
shafyals, a lawyer's duty s always
(o the cliont. But In siviving to
fulflll that duty, a Imvyer must be
ever conaclous of his or hor broader
dwty 1o the judlelal system that
sorves both attorney and olient, To
the Judlclary, a Jawyer owes caidor,

cloe8es
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diligence and wimost respect. To
the admlnistration of justics, a
lowyer unquostionably owes (e
funidamental dutles of peraonal
dignity and professional Integvity.
Couplad with those duties, however,
Is u lawyer's duly of courtesy and
cooperation with other lawyers for
the efflolent adminisiratton of
Justles.

The Standards reflect an effort
to emphasize decency and courtesy
In our professlonsl lves without
intruding  untensonably on  a
lawyer's oioles of styls or tactio.
(Some of e guldelines may not
apply In criminal proceedings, or
where a specific judge has o
ditferent rule,)

The Standards have been
codifled with the hepe that thelt
disseraination will educate attorteys
and others who may be unfamiliar
with  customary local practices,
Compllance with the Standards,
unlifce the “Oath of Admlssion"” and
the “Rules of Professlonat Conduot™
adopted by the Plorlde Supreme
Court, Is lutetled to ba voluntaty,
The Standards have recolved the
approval of the Twentieth Judiclal
Clreult Committes on Professlonal-
ism as well as the County and
Ciroult judges of the Twentloth
Judiclnl Cirouit,

1V, STANDARDS

A, CONDUCT TOWARD

OTHER ATTORNEYS,

THE COURT AND

PARTICIPANTS

1. Atomsys should refiain
from criticlzlng or denlgrating the
coutet, apposlng coungel, partles ot
wittiesses,

2, Atlorneys should be, and
shonld impress upon thelr cllents
and wlinesses to be, cousteous and
regpectful, No one should be rude
or disruptive with the coutt,
opposing  counsel, partles or
witiiesses,

3. Atorneys shotld make an
offort to explain to witnesses the
purpose of thair required attendance

Standards of Professtonal Courtosy and Candyol
Paga2otd P, 06 8,

at depositions, hearings or fiials,
They should fusther attempt to
accomninodate the schedulss of
witsiesses when sefting or resefiing
their appearance and promptly
notify them of any caicellatlons,

4. Altomeys should respsot
and abide by the splrit and lefter of
all rulings of the court,.

& Attormeys shouid not show

marked aftentlon  or  unusual
Informalily to auy judge, sxcept If
oulside of court and supposted by 2
poisonal relatlonshilp,  Aftornoya
shottid avold anythitug oaloulated to
galn, or having the appearnnce of

palning, speolal conslderatlon ot .

favor from a Judge.

6, Aftornoys shonld adhete
strietly to all exprogs promises and
agecemertis with opposing counsed,
whether oral or o wilting.
Attorneys should adhere In good
fuith to alf agreoments Implied by
lhe olroumstances or by looal
custam,

7, Attomeys should not
knowligly misstals, misreprasent,
distort, or exaggorate any fhe,
opinion, or fegel authorlty to
fnyone.  Attornoys should not
mislead by Inaction or alfence.

B. SCHEDULING
1, Dxoept Iy emergency
slinafions, attomeys shouid provide

opposing coisol, partfes,
whnesses, and olhor affscled
persons, suffiolont notice of

dopositfons, hearlngs and other
proceedings. As a general ruls,
notlce should be provided (not
inchding time for service) no less

than five (5) business days for In. -

state depositlons, ten (10) buslness
days for sut-of-state depositions and
five (5) business days for hicatlngs,
2. Bxeept I emergency
situations, attormeys should make a
good fuith effort to communloate
with opposing counse! prier to
sohedullng depositions, hearings
atid other proceedings, to as to
sohedule them at dmes that are
mutually - convenlent for sl
Intorested persons. Pucther, a

-

sufficlent time shauld be reserved {o
permit a complete presentation by
counsel for all parties.

3, Attomeye should notify
opposing counsel of any heoring
{lme resorved as soon as practioable,

4. When heming tlme Is
obtalned, attorneys should promptly
prepare and serve afl counsel of
record with notles of the hearing,
Do not delay In providing such
notlcs,

5 The nollce of hening
should Indicate on lts face whethor
the date and Hme lave been

" ¢oordinated with opposhig couasel.

If the attorney has been unable to
coordinate "~ the  hearing  with
opposing counsel, the notice should
siate the specifie goad fith efforts
the attorney undertook te coordinate
ar why coordinallon was not
obtained. :

6, Attorneys should Hot tise
tho hearing thue oblained hy
opposing counsel for olher motion
practice, .

7, Attorneys should notify
opposing counsel, the court, and
others affocted, of ssheduling
confliots as soon as they become
apparent, - Further, attomsys should
vooperate  with  one  another
reparding all  vensonable  te-
soheduling requests that do not
prejudice (helr clients or unduly
dolay a proceeding,

8.  Aftorheys shopld prompt-
1y notify the court or otfier ttibunal
of any resolutlon Uetween the
partles that renders o scheduled
court appearance unuecossaty,

9, Attorneys should grant
reasonable requests by opposing
counsel for extensions of tie
within  which to respond 1o
pleadings, discovery and ofhior
matters when such an extension will
not prejudioe thelr ofient ot uniduly
delovy a proceeding.

10, Attorneys  should | ¢o-
operate  with opposing  cotthsel
ditlng  trfals  end  evidentiary
hearings by disclosing the Identitles
of all witnesses rensonably expusted
fo be called and tho Jongth of time

96108688
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neetled to preseat thelr entlre caso,

excopt when a cllent’s materlal.

tights wonld be adversely affected.
They should also cooperate with the
calllng of wilnesses out of tumn
when the clreumstances justify It

{1, When scheduling a depo-
sition, attorneys shounld make a
good falth effort to schedule enough
time 1o completo the deposition
withowt  adjouroment,  usmless
otlierwise stipulated with opposlng
counsel.

12, Attorngys  should  call
potentlal schedullng problems to the
attontion  of those  nffeoted,
fncluding the court, as saon as they
becoms apparent and should avoid
Inst minute sanceliations.

13, Aftommeys should make
requests for scheduling clinngos
ottly when necessaty and shottld ol
request roschedulings, cancellations,
extenslons or posipanoments solely
for the mupose of delay or
oblaining unfaiv advantage,

{4, Flrst requests for reason-
able extensions of thne to respond
lo lidgation deaduss relatlng fo
pleadings, discovery, or motions,
should be granted as a matter of
courfesy unless time Is of the
essence or othor elrcumstances
prohibit satme,

18, Attorneys should not attach
unfalr or extraneous conditions to
oxtensianss,  However, attormeys
may linpose conditlons required to

proserve a clent’s rights and may

seek teclprocal schedalng
concesslons, When consldering an
extonsion roquest, an  attorney
should not sesk to prohiblt an
advorsary's assertlon of substantive
rights,

16, Attomeys should advise
cllents agafnst the strategy of
grantlng no time exteustons for the
seke  of appearing  “towgh®,
espeofally when such extenslons
will not prejudice thelr client or
undufy delay the procoeding,

7. After a flrst extansion, any
additional roquaats For time should
be dealt wlth by balanoing the' need
for expedition against the deference

Standards of Meofesslonal Covrtesy aud Cantluol
Pags 3ol 6  'oh, 00 B4,

" ong should ordinatlly glve to an

adversary, and whether It Is llikely a
court would grant the extension if
asked to do so,

C. SERVICE OF PAPERS

1, 'The tmlng and manner of
service should nat be used to the
disndvantage of the party recelving
the papers,

2, Papets avd memorgnda of
Jaw should not be served at court
appoarances without advanas notice
to opposing oounsed aud shouid not
be scrved so olese to a ocourt
appearance so as to [Inhibit the

abillty of opposing counsel fo .
propare for that appsarance of to -

tespond (o the papors. Should the
attornoy do so, the cotnt [s urged to
take appropriate actloti In tespanso,
including continulng the mattey to
allow opposing counsel to prepare,
and respond, '

3. Papers should not be
served in order to take advantage of
ait oppotient’s known abssnce fom
1lie office or 8 & tline or ln a manner
designed to inconvonience an
adversary, such 4s Iate on Priday
aftermoon or fhe day preceding a
seculer or religlous hollday,

4. Service should be made
persomally or by vourlesy oopy
faesimile (ransmission when It fs
tikely that servios by mall, even
when aflowed, will prejudlice the
opposlng party or wlilf not provide
the opposing parly with @
reasonable thne to respond,

D, COMMUNICATION WITH

ADVERSARIES

1. Attorneys should at ail
thmes be elvii end courtaous in
comniunicating with advarsarles,
whether I writing or orally.

2, Aftomeys should not write
letters to aseribs fo one’s udveraary
& positlon hie or she has siol taken or
to creats “a record” of events that
liavé nol acourred.

3. Letters Intended only to
make & record should be used
sparingly and only shen necessary
under all the clreumstances,

4, Unless aspecifionlly por- -

mittad or invited by the cowt, letters
belween oounsel shoufd not be sent
to the Judge.

5, Durlig the course of
reprosonting a -client, sttorneys
shonld not- communleate on the
subject of the representation with a
party known to be repregented by
another lawysr In the same matier
without having obfalned the prloy
consent of the lawyer representing
suoh  other parly o unless
authorlzed by law.

E. DISCOVERY

L. Aftorneys should putsus
discovery  requasts that ate
reasonably relatad to the mattey at
{ssue, .

2. Attorneys should hot wse
discovery for the purpose of causing
wndue delay or obtalning unfalr
advantags, .

3, Attorneys should use
discovery to agcertain information,
to perpetuate testimony, o to obtajn.
documonts ot things necessary for
the proseculion or dofonse of an
action, Altorneys should fever uss
discovery as a means of hayassment,
inthmldation or to impose an
{nordinate burden of oxpense.

4, Attorneys should fils
motlons for protective. ordets as
soon &g possible and notloo them for
heating as soon as practicable.

5, Prlor to filing a motion to
compel or for prolective ordor,
altorneys  should -comfer  with
opposing counsel in & good falth
effort to resolve the lssues ralsed.

Attorneys shall flls with the motlon ~

a statement ocenifylng that the
moving counsef so camplied and
lias bson unable to rsolve the
dispute with opposing counsel.

. DEPOSITIONS

1, In soheduling dopositions,

reasonable consideration should bo
glven to acoommodating schedules
of opposing counse! and of the
deponent, whera It 1s possible to do

go without prejudicing the cllent’s -

tights,




2. When 8 depositon Is
noticed by another parly In the
reasoably near future, counsel
should ordinarily not notice anothet
deposition for an earller date
wilhout the apreement of opposing
counsel,

3. Counsel shonid not attempt
to delay a deposition for dliatory
purposes. Dolays should oceur anly
if necessary fo mest reat scheduling
prableins,

4, Counsel should not Inquire
into a deponent’s personal affairs or

" finances or-question a deponent's
integrity where such (Inqulry s
frrefovant to the subject matter of
{he deposition.

5 Counsel  should  not
conduct questionlng in & manher
Intended to harass the witness, such
“as by repeating questlons after they
have besn answered, by ralsing the
questioner’s voice, by polnting at or
standing over tho witnoss, or by
appearing augry af the withess,

6, Coungel  should  not
fnterrupt the answer of the witiess
once the question hes been asked
because the answer s not the one
which counsel was seelting or the
answor s not responsive to the
questlon. The witness should be
alfowed to finish his or hicr answer.

7. Counsel defending 4
deposition should lhnlt objections to

_ (hose that sre well founded and
perinitted by the Rules of Civit
Procedsive or epplicable case -law.
Counsel should bear in mind that
most objeotions are proserved and
need lo be lnterposed ohly whon the
fosin of a question {s defeotive or
privlieged infoimatlon §s sought,
When objectitig to the form of o
quostlon, cownsel should simply
state ] object o the fovin of the
quéstion.” The grounds shauld not
be stated unless nsked For by tho
examluing ottorney.  When (he
grounds are then stated they should
Do stated suecinetly,

8 While a questlan Is
ponding, ecownsel should o,
throngh objectlons or otherwlse,
coach e deponent or suggest

Staddsnds o€ Professtonal Catrtesy sud Contbuct
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answers, Should any lawyet do so,
the courts arc urged to sanotlon such
practlces,

9, Counsel for all parties
should refrain from self-sarving
speechies during depasitions.

10. Counsel should not sngage
In any conduet dutlng a doposition
that wonid ot be affowsd it the
pressncs of 2 Judlelal officer,

G, DOCUMENT DEMANDS

1. Demands for document
praductlon should not be so broad
as to encompass documonts oloarly
not refevaut to the subject matter of
the cage.

2. In rosponding to document
demands, oounsel should not straln
to interpret the request In an
artificlally restrlctive manuer just to
avold disclosure,

3, Documents showld be
withhold on the grounds of privilege
onty whete apptopriate. :

4, Counsel  should  not
produce  documents I @
divorganized  or  unintelligible
fashlon, or in a way enloulated to
bide or obseurs the exlstonce of
other relevant documents,

5, - Document produot!on
shouid not be defayed to prevent
opposing counsel from juspecling
doouments prior to  scheduled
depositlons or for an Improper
tactloal reason,

H, INTERROGATORILS

1. Intemogatotles should not
be rend by lawyets in a stalned or
an artificial mammer designed fo
assure that auswers are not truly
responslvo,

2. Intorropaterles should be
answered by the party, and not
aolely by the patty's lawyer,

3. Objectlons -to  infor-
rogatories should bs based on o
good falth belief fu thelr werlt and
not be made for the purpose of
withholding relsvant information,
If nh Interrogatory ia objestionable
only in part, the unobjectionable
pattion should be answered,

1. MOTION PRACTICE

1. Before selting a motfon for
hearlug, counss! should make a
good faith effort to resolve the lssue
wilh opposing counsel,

2. Bxeept in  emergency
situations, bofore fillng any motlon
in a olvil case, exoept a motlon for
Injunctive roflef, for Judgwent on
the pleadings, for summary
Judpment, to disiniss or o permil
muintenance of a elass action, o
dismlss for failure to state a cause of
metion, (o 'dismiss for leock of
prasecution, or to otherwise
tnvolwntarlly dismiss 4u action, the
moving parly shall confer with
counsel for the opposlng parfy in a
pood fulth effort to cosolve the
{ssues ruised by the molion, nud
shall file with (he moffon =a
statement certifying ihat the moving
counsel has  cohferred  with
opposing counsel and that coungel
hiave besn unable fo agres on the
rosolution of the motlon,

3. A lawyer should not foree
his or her advessary to wake a
motlon and then ot oppose It.

4. Unless otherwise In-
structed by the comt, or agreed to
by counssl, &lf proposed orders shall
be provided to other caunsel with &

teasonablo time for approval or

comment prlor to submission to the
court, Opposing counsel showld
promptly  commuficale  any
oljoctlons thereto. Therenfier, the
diafiing sftorney should prospily
submit a copy of the proposed order
to the court and advlse the covrt &s
to whothier or not It las been
approved by opposlig oonisel,

5, Orders prepared by eounsel
must falrly and adequatoly ropresent
the ruling of e coutt, and counsel
shall make & good falth effort to
agroe upon the form of the order
prior to submltting It to the court.
Attorreys  should  not  submit
controverted orders to the court with
a copy fo opposing couusel for
“abjections  within days™,
Courts prefo to know that the order
Is wlthor agreed upon or opposed.
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6, Attomeys slould ot use
post-hearing  submissions of
proposed orders as a guise to
reargus the merfts of the matfer.

J, EX-PARTE COMMUNICA-

TIONS WITH THE

COURT AND OTHERS

1. Attorneys should avold ox-
parte  communicgtion  about a
pouding cass with (he judge,
maglstrate  or  atbifrator  before
whath suoh ease Is pending,

2. Bven whare applicable
laws of rules permit an ex-parie
application or communlcation to the
ooutt, aftorpeys showld male
diligent offorts to  notify {he
opposing parly or the lawyer known
to represent the opposing party in
ordor {u pornilt the opposing parly
to be rapresented In conteotion with
the application or comtunicatlon,
Attorneys should not make such
application  or  comimunloation
unless thete I8 & bona fide
emergency und (fie clfent will be
setously  projudiced if  the
application or communioation is
made on regular notice,

3. Counssl should nofify
oppostng counsel of dates and tlmes
oblained from tho court for future
hearlngs on the same day that.the
hearing dels Is obtalned from the
oo, or as soon w8 praotlcable
thiereafier,

4, Coples of any subinlzglons
to the comt (such a3
corraspondence, momoranda of law,
motions, case law, otc) should
slmultoneously be provided to
opposing counsel by substantially
the same method of dellvery by
which they are provided to the

court, For example, if a
memerandum  of law is  hand-
delivered to (he court, at

substantlally the same tlne a copy
should be hand-delivered or faxed
to opposing counsel. IF asked by
the court to prepare .an ordor,
cotinssl should fumish a copy of the
order, and any transmitted latter, to
opposing counsel at the time the
waterfal fs stbmilted to the court,

Standurds of meculoml Caunlasy and Condue}
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K., TRIAL CONDUCT

AND COURTROOM

DPECORUM

1. Aftomcys should always
deal  with  pattles, counsel,
wilhesses, Jurors or pz‘ospenﬂve
Jurors, court porsomne! and the
Judge with cowrtesy and olvility and
avold undignifted or discoutteons
conduct,

2. Bzaminatlon of Jurors and
witnesses should be conducted from
a suitsble distarice, A lawyer
shautd nat crowd or lean over the
wliness or jury and should avold
blocking apposing counsel’s view
of the witness.

3, Counsel should rddress all
publio remarks 1o the cotirt, not to
opposing counsel,

4. Cotmsel should request
peumisslon before approaching the
withess of beneh, Any daoumants
counse! wish to have the comt
oxamine should bo handed to the
clerk,

previously marked for identl-

“floatlon should first be banded to

the olerk to be marked bofore I Is
tondored to a  wilness  for
oxamination. Any exhibit offored in

"svldence should, at 11 Hnte of such

offer, be handed to opposing
counsel,

6. Generally, In examinhg «
wiiness, counse! shall not repont or
echo the nnawar given by the
withess,

9. Counse| shall admonlsh all
pessons &t counsel (ebls that
gestures, fuolal expressions, audlble
comments,  manifostallons  of
approval or disapproval during the
testimony of a witness, or at any
otlier time, {s prohlbited. *

B, During trials snd eviden-
tlary hearlnga the lawyers should
mutealfy ngres fo disclose flie
{dentitles, and duratlon of witnesses
anticlpated to bo ecalled that day,
including dopositions to be read,
and. should cooperate in sharmg
avlth opposing counsel afl visual-aid
cquipment,

5. Any paper or exhiblt not

9. Counsel shouid aot mark
on or after oxhlbis, charts, graphs,

and diagrams without opposing -

counsel’s knowledge or leave of
coutt,

10, A lawyer's word should be
his or her bond, The lawyer should
not knowingly tnisstate, distort, of
Impropetly exapgerate any fact or
opinton and, should not {mproperly
permit the lawyer's sllencs or
inaction to mislead anyons,

11, A charge of Impropiiety by
one fawyer agalnst another should
never be made In the cowrse of
litigatfon except when rolevant to
the fgsues of the case,

12, A quostion should not ba
interrupted by an objeotlon unless
the question s patently ohlection-
able of thero Is rensonable ground to
believe that matter {s belng Included
which oannot properly ba disclosed
1o the jnry,

13, A tawyer should addvess
objectiotss, roquests and obscrv-
ations 1o the court, and not sngage
i undignified or discourteous
conduct which is degrading to aourt
provednre.

14. In civil 'cases, aftorneys
should stipulate to all facts and

pritoiples of law whish are not in

digpute.

15. A lawysr should accade to
reasoniabfe requests for walvers of
pracedural formalltles when the
offent’s legltimate interests are tot

adverssly affected,

16, In opening statements and
in argmnents o the jJury, counsel
ghould not express personal
knowledge or opittlon concesning

- any mattet in issue.

17. In appearing In hig or her
professlonal’ oapaclty before a
ttibunal, a lawyer should not (a)
state or allde (o any matier that ho
or she has no ressouable basls (o
beHeve s relevait to the case or that
will not be supported by admissible
evidence; (b) ask aty question that
he or she hns no reasonable basis to
bolleve Is relavant fo the cass or that
Is Intended lo degrade a withess or
other person; (¢) assorl one's

-
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personal knowledge of the faots in
Issiio, except when testlfylng as a
wilness; (d) mssert ons's personal
oplniion as to the fustness of & cause,
us to the credibility of a witness, as
to the culpabliity of a ofvll Htigant,
ar as to the gullt or Inmocetice of an
aceused; bul may srgus, on the
lawyer's enalysls of the evidencs,
for any position or conclusion with
respoct to mattevs stated heraln,

18, A lawyer should never
attempt lo place before a tribunal, or
Jury, evhlence known to be clearly
loadmlssible, nor make any remarks
or statements whioch are Intended to
impropetly influence the outcome
of any cass,

L. BERICIENT

ADMINISTRATION

1. Attorneys should refiain
ftom aotlong intended primarlly to
hatass or embarass and should
reftain from notions which causo
nnnecessary expense or delay.

2. Atomoys should, hen-
ever passible, prior to filing or upon
socojvlng &  motion, contact
apposing counssl to dotermine Ifthe
matter can be yesolved I whole oy
in part, This may alleviate the noed
fov a hearing on the motfon or aflow
submission of an agreed order In
Heu of a hearlng.

3, Attorneys should, whan-
over appropriate, stipulate to all
faots and legal authority not
reasonably I dispufe,

4, Attomeys should en-
courage principled negotiations and
offiolont yesolutlon of disputes on
thelr merlts,

M, TRANSACTIONAL

PRACTICE

1. Attomeys should draft
letters of Instent, memorializations of
oral  agreements, and  wrlten
contracts and documents reflecting
agraarnents I concept so that they
falily rofloct the agresment of the
patilas,

%, Altornoys should point out
to opposing counsel that changes
have bean made from one dralt to

Standards of Profeational Comiesy snd Conduat
Page 6ol Peb, 00 BY.

another draft.’ If requestod Lo do o,
atiorneys  should Idemity those
ohanges.

N, SETTLEMENT

AND RESOLUTION

1, Unless thers ars strong and
overriding [ssues of prinoiple,
atiorneys shoutd ralse and explore
the Issue of seftlement as soon as
snotgh s known to make settiement
dlscussions meanlngful,

% Attorneys  should  not
falsely hold out the posslbility of
settloment to adjourn discovery or
delay trial.

3. Afttornsys are encouraged

to utllize athiteation, mediatlon or’

otiter forma of alterative dispitte
resolution If sconomieally fenslble.

V. STANDARDS FOR THE
JUDICIARY

A, DUTIES OF JUDGES TO
LAWYERS, PARTIES AND
WITNRSSES
1, Judges should be

courteouts, respectiul, and oivil fo
favryers, patties, and  witnesses.
Judges should maintaln conirel of
the proceoding, recopnlzing that
Judges have both the obligation and
the authority to Insure that ell
litigation, Molading the astlons of
the lawyers, parties end the
witnesses, Is oonduoted In 8 olvll
fhanner.

2. Judges should not employ
hostile, demeaning or humillating
words In oplnlons o In writlen or
oral sommunlcatlons with lawyers,
partles or witnosses.

3. Judges should be pumotual
In convenltg all hearlngs, meetings
and sonferences,

4. I schedullng hearings,
moetings and conferonces, judges
should be conglderate of the time
sohedules of the Tawysrs, the parties
and the witnesses,

8, Judges should make all
reasohable  offorts  to  declde

promptly all matters presented to .

thstn for dectsion,

6, Judges should give the
{ssues In controversy deliberate,
Impatial and studied analyals,

7. Judges should not impugh
the Integtity or professtonalism of &
lawyer, based on his or her client or
the cause representod by the lawyer,

8, Judges should encotrage
gourt persainel to act clvilly toward
lawyers, partles and withesses,

9. Judges should not rdopt
procodures that neadlessly inorease
{ltigation axpenss,

B, DUTIES OF JUDGHKS TO

OTHER JUDGES

1. In all wrltten and oral
communications, judges. should
abstaln fom dispavaging petsonal
rematks ot ofitlclsms of another
Judge,

2. Judges should endeavos to
wark with sach otlier in an effort to
foster @ apirlt of cooperation fn the
adminiaieation of justice.

Vi, AMENDMENTS

The Standards may be amended -

from tmo to tme by an
Administratlve Order of the Chief
Judge of the Twentlsth Judiclal
Cireuit,

Vil PEER REVIEW

Any Judge or Jawyer who
observes conduct by n atorney
apcutring after July 1, 2000, wiich
Js Inoonsistent with the Standurds,
may cobfidentially refer such
conduct and the Identlty of the
attomey (o any member of the Peer
Review Commities of the Twentleth
Judiolal Clreult, The Clreuit lins
formed a Peer Review Prograin to
foster and improve professionafism
in the Circult, Bvery attornoy
practicing law or appesting in
Judictal procesdings within the
Twentleth Judiclal Clroult s
expecled to be entlrely familiar with
the Ponr Revlew Program of the
Twentlath Judlslal Cireult.
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' Attachment B

e PEER REVIEW PROGRAM
OF 'THE TWENTIETH JUDICIAL, CYRCUIT OF FLORIDA.

i FOR 2

In 1989, The Eloxlda Bav astablished a task foree to study tho courss of professlonallsm among tawyers Iy
Plotlda. The study addresaed Issues regardlig the Inok of olvillty among lawyers, thie public’s poos perceptlan of
[wyors and the steady deoline fn (awyers’ satisfuotion and fulfilhment with theli profession. The work performed by
the task force rosulted In the oreatlon of The Mlorlda Bar's Standlng Commltiee on Professionallam, In July, 1996,
the Honorable Chief Justice Qorald Kogan signed an administeatlve order that orented the Flotlda Supretne Court
Commnlsslon on Professlonallsm, In Januavy, 1998, Sustlce Kogan raquosted that the Chiof Judge of oncl Judlolal
Clronlt appolnt & Cliouit Commltteo on Profossionallsm charged wlth the overall responsitility of Inlallng and
coordinating profossionatism actlvities within the Clecult, Ascordingly, In ealy 1998, the Twentloth Judlolal Clroult

Comtitteo o Prafossionalism was founed.

In Novembst, (999, & subcommitiee of tho Twentleth Judlolal Cleoult Comindites on Professtonallsm was
appolutad af the diracilon of the Clisf Judgo of the Clroult to propato a practioal sot of standards of professional
colirtesy and conduct for lawyers and to explore the formation of & peer reviow prograti for Jawyers praotlolng law
In (e Twontletlh Judiolal Clrowlt. The subcamiiee, with the guldance, Islght and partleipation of the Clrcult

.

Committee on Professionallsm, prepared thls Poor Review Progtam as well as the Standards of Profossional: .

Courteay and Conduot For Lawyots Practiolng in the Fwentlth Judiolal Clreult, a copy of whiclt i attoohed hereto,
T Febtuaty, 2000, the Standards of Professlonal Coittesy and Conduct for Lawyors Practlolng fn tho Twentleth
Judlelal Clroult and this Peer Review Program wore approved and adopled by the Twentlsth Judiolal Clrenlt

Comniities oh Profogslonalism, )

I INTRODUCTION

“The Twoutloflt Judloln! Clrouit Committes on Professlonalsm belloves that a systom of poor yeview would
bs boneflotal to fostor and protnote professionalism among lawyers practioing In the Twenttoth Judiclal Clronlt, The
follovwing program of peer review was created upon & revlew of oflior poor review programs, inofuding progtams
approved by the Orange County Bar Assoolatlon, Palim Bercl County Bat Assooiation aud the Hillsborough County
Bat Assoolatlon, as wolf a8 (lie standards of professfonal conduct adopted by the Fonrth, Sikth, Eiglith and Fifieonth
Judiotal Clsoults, This Peer Revisw Committes Prograwt has beea ondetsed by the Charotte County Bar
Assoctation, the Colllay County Bar Assoclation, the Hondry-Glades County Bar Association, the Lee Cotinty Bar
Assoolation, and the Clronlt and Connty Judges of the Tiventloth Judlelaf Clrenlt,

fil.  PURPOSE O PRER REVIEW

The general purpose of Pesr Review Is to Improve [ho Jevel of professional performaies and competence of
Inwyors who praotice In lhe Twentioll Judiolal Clrouit, The Peer Revisw Program is ot a diselplinaty procseding,
Tnatond, the Peor Reviow Progeam I3 ntended to be a voluutary, eduoatlonal, Informal, non-punitive and confidentiat
enhancement program for the practice of lnw [n the Twentisth Judfoln} Clroult, The otiginal cotteept was suggested
u & Sanusty 1993 Roport of the Benol/Bar Commiaslon whioh was ereated by the Suprome Court of Florids and
The Florida Bar. That Report recommended that & compulsory dlversionasy skills enhanoement progeam b ofented
a3 an afternative to the pmltive optlon existing undor the outrent glevance proceduros, The Peer Review Program
Is not intended to deal spoolfically with viofatlons of stlilos of tie Riles Regulating The Florida Bat whioh remaln
sololy within the jurlsdlction of the gtlovanas pracess of Tho Florlda Bar.

3
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v, EER REVI ITTEE

A, g R 30 % C { (A1)

The Peor Review Cammitteo will conslst of 4 boprd of a mblrum of 9 membets, all of whom niust be
tomburs In good standing of The Plotida Bar and regularly practice and reskds In tho Tweutleth Judiclal Clroult, At
# mininm, the board shall nclude 2 metmbors who regulntly praotice and roslde In Charlotte County, 2 mombors
who rogularly practice and reside n Collier County, 2 members, elllior or both, who regularly practios and reside in
elther Glades Caunty or Hendry County, and 3 memtbots wito rogutarly practice and reslde In Loo County, The
boatd members witl ba appolnted by the Chief Sudge of the ‘Twontleth Judlolal Cireult vlth Input fromt the Twentleth
Judiolsl Clrouft Comnilites on Professlonallsm, the Chaik of the Professionatism Commities of each Courity Bar
Assoclstlon ifsuoh n cotnimliteo exists, and the Prosidont of each County Bar Assoolatlon, The Hoard should consist
of experlenced lawyets who have distligulshed themsolves fn thelr flelds aud who come from all arors of pragiipe,
Boatd moinbots wil setve a 2 year tarm, with appointments to be made snoh yonr for staggered tenns go that there is
some conslstoncy and experlence of e Boaxd from year to year, Board mombers may sorve moro than one tesin
upon reappolntmont by the Chiof Judgs, but sush moinbers cah enly sorve 2 conseoutlve terms, A quottin of the
Peol' Review Commltiée at any meetlng ahail consist of a majorlty of tho inombers of the boatd; a vote by the
conmilttes ghall ot ocour unless a quorum is oblaled, Tn tho event that & board iomber falls 1o demonateate @
sufficlont Inferest In thio commlttes or catry out hls or or dutles ot a regular basls, the Chlof Judge may remove and

replace that tember ot any thato durlug kls or hey term,

B, YTIAL RERK O THE C .

_ Reforrals will be sirtotly confidental, Names of the mombars of e Poor Roview Commiitee will be
forwaded perlodiently to eaoh County Bar-Assoclation within the Twentleth Judiolal Clroult wih a requost for
publicatlon so that lawysts praotielng withln the Clrenlt and judges will know who they should contaot to vefel at
alforney futo the program, It Is recommended that the complaluant use the written Reforral Form oroated by e
Comtulitee, but using such a form fs not mandatary, A oopy of the Refoteal Form which Is reommendod for uso Js

atteched heroto,

Any Judge within the Twenileth Jodiclal Cleenlt or any lawyer who observes conduot by au aftorney,
ocotrzlng after July 1, 2000, whish fs {nconsistent with the Staudnrds of Professlonal Courtesy and Conduot for the
Twentleth Judlolal Clroult (*¢omplainant™, may confidentinily refor such conduot and the identity of tie attorncy to
any membor of the Poor Review Commilitee. The member shall then promptly forwnrd the tefsival to (he
Chalmorson of the Pecr Reviow Conmlttes ("Comntttes™), At lte noxt nicoting, the Conititiss shadf, by 1 majorlly
vote of the quotum, dotermine hiov to respond fo tho soforral, A tesponse may lneluds Inforinal and confidential
disousslons, olther by tolephona or In persen, with tho aitormey who lins heou reforved to the Commiiteo, If the
attoray rofuises to disouss the matler, the Commiiteo shall stll dlsouss the conduot and dotormine how bost to
procsed, ‘fhe Colmities has the disorotlon to direot the reforral back to thg complamant for ofarifteation or

addltlonaf Informallon,

Co 0 C 0 SUBN (¥

The Committee may deaids to forward the refsrral 1o 8 sub-panel of the Conunlttos to consldor whether
ooniduot hnt been alleged which doos not comply with the Standatds of Professional Courtosy and Conduot for the
Twontloth Sudiolal Clroult (“Standards™). The stb-panet shali rocomatend an approptiate responso fo the
Committae, whiolt may Inoluda a xoferval fo a wembor of tho Montar Progtan of the Twentleth Judlolal Clrouit. ho
sub-prurel merbers shafl autting the porcetved problem and ask tho subjest attornoy whether i or shie oan asslst the
sab-panel In findlug 4 solution, If fhoe attorney rofuses to disouss the matter, the sub-panel shall atill disovss the
conduat of e attorhey and determlng whethor the alfeped conduct warrants a reforral to the Commitiee, There will
bo no sanotions or oilier enforcarment mechunlsm assoolated with tho consuitatlan, Finally, the ldentty of the
votiplalning partles and aftornoy refsrved Into the program shall remaln confidentlal exoept to thoss who need to

lenow Iy order fo sarty oul the prograin’s goals, .
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D, . PROCEDURE JF CONDUCT BOES NO'T COMPLY WITH THY, §TANDARDS

In the event that & referral to the Committes reflsots conduot whish does not comply with thie Statdards of
Professional Conrtesy and Conduct for the Twontlath Indiolal Clronit (“Staudards”), the Committes shall (f) contaot
the lawyar sliliov by tefophaite, In porson or by lettet; (l) dosorlbo the alleged noncompliatics o enoloso the wrltten
veferral form with the complamant's Identity redacted, and (Ill) requost a regponse from the subjeot attomely fo be
providet! wihin 30 days. ‘The subjeot attornoy’s respatiso shail be provided by the Cotnmiltes o lhe complalnaut.
Upon recalpt of tha responso the Comnitie shall conslder tho referrat and respongo, or it ay dlraat the reforsa! and
tespolise to & sub-patte} for roview and recommendation to the Committes, The sub-pavel or Commlités may
thereaftor contaot (he snbijost attorney and the complalnent to furthor disouss tho reforral and response, The sub-
patel o Comnilites thereafier shall doetormine by mejorlty vole whetiter conduot has.ocourrsd which does not

.comply wiih the Standards, Tho determlnation of the Contintttee shafl be communloated to {he subleot lawyer a8
well as tho complainent, A appolites of the Committeo shall discuss the taattr with the lawyar in an attotnpt to
adugate 1o lawyar about the noncomplinnce and hopefully aveld other or almilar conduot i the futuro whioh deos
not comply with the Standards. I¢ ts recontmonded that the entlre review prooess be accomplished willin 90 days
from tho date that the nlleged coidiot was referred by the complalnant to tho Commitiee; ltowsver, falture to adhere

1o this recommendad tiine tmit Is not fatal to ihe veforral.

In the event that the Commitiee daterinines that conduot tias ocourred, witfoh doss not comply with the
Standards, o redaoted summary shafl be provided by the Committes to enoh Connty Bar Assoolatton wilhin the
Twoutleth Judlotal Cireult wilh a voquest fot )t to be published I tio newslettery or other reguluy potloctio
publlentions of caoh bue assoclatlon, ‘The sutmary should be forwarded to oaoh Connly Bar Assonlation by the
Comsmlttoo within 60 days of the Commities’s datormation, ‘The summaty stiatl brlefly and canclsoly luform the,
bar of the teferral, he alloged facts glving tlse fo the refsrral and the datormiuation of the Committee. The summaty
shadl ot dondify the complagnant, the lawyer, or ihio ntombers of the Cominitteo or sub-panel who voted, All such
Klanttles shall be anonymous and stelatly confidsntlal, 1t Is the hope that srembors of the bar will learn from these
publioations and misunderatandings of the Standards will be rduoed, .

E. ETERR ¥ STRYICTL TFIOY A 'EQEQ'

All roforrals 1o the Committes shall vemaly strlotly confidontlal. ANl suols reforsals, relatod stalements and
diseusslons, whelher verbal or in wrlting, are to bo consldered oplnions, absolutely privileged and Jmmuno from
labillty, AN Gndings, swnmatles, dotsrminations and yesolutions by the Corymittee siall Hkewlse bs absolutely
pitvifeged and Jimmune from ilablilty, Rofermls to the Cominlites and tosulthg findings, suininarlos aid
determinntions ave to bio aonaldered us allogations and not faotual statemeants of wrongful condiet,

L OCERDINGS OT PU RGO

The recordy of the Commlties’s procsedings, noluding the referral and all docwnents refated (fioroto, are
not public records, Al such records and doownents do st have atchival valuo, Furthonmore, all rocotds of the
Commlties’s proccedings, oluding the rofoiral and afl doouments related theieto, ghall ‘bo Imrine from and nof
subject ta process, olvil discovary or publle nooess, and sweh records and dootmsii(s are fiot adimisslble I 8 Judiolal

or quasi-Judlolal procesding,

6 DESTRUCTION OFRECORDS

All recotds of the Comimlites’s procoedings, oliding the refortal and afl documsnts related thetoto, shiall
be destroyed within 30 days of the Commmittee's delormination or disposition. ‘The Commitics may taalutain lts
redacted summaty wileh was forwarded (o sach County Ber Assaclation for publiontlon and which doss not Identty
Hie complaliany, tie tawyer, or the members of the Caintnities ot sub-panel who voted,
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V. OUTLINE OF THE PEER REVIEW, COMMITTER
A BRIEF SUMMARY.

1 fe Intended that the Pesr Review Commlbiies provide a confldential and liformal methodology for Judges |

and lawyers to rofor allegations of unprofesslons! or dissourteans conduct by attorndys, with the gonl of addressiug
and resolving suoh roforrals, ‘The Peer Review Committes fs ntended to he a voluntary, cducational, informal, non-
punltive aud confidonttal enthaiicement progeam for the practlce of law It the Twentisth Judiclal Clronlt, [tls not a

disolplinay proceoding,

Any judge swilhin the Twentleth Judleial Clroult'or any fawysr who obsorves conduot by an attornoy,
acenning after July 1, 2000, which Is Inconsistont with the Standards of Professional Courtasy and Conduot for the
Twentlsth Judiolal Clicult (“complainaut®), may confidentially refor such condnct and the identlty of {lie atfornay to
a iiember of the Peor Roview Commlttee who wilt then forward the veferval to the Chaltpatson of the Peet Review
Commiftae (“Commlitee”), IF at any titne a Commlties mombor helloves that there s a confliet of Intorest
ootigerning that monbor's evaluation of n roforval, then the Comimittes member may exouse hinisolf or fierse!f from
futllior proceedings by advising the Chaltperson of tho confllor and taklng ro further part In the procoedings.

The Peer Review Program of the Twentleth Judlolal Clioult and procedures of the Cominlttes may be
amended from tine to thne by sn Adininlatrative Ordor of the Chlef Judge of the Twentleth Judiolal Clronlt. Below
ia ain outline of e Peor Revlew Commitise, A furthor disensslon of the proceduros of the Commuliteo and Poor

Review Program Is sonlalued In the foregolng pages of thls publloation,

B QOMMI I S

tha Pear Roview Comulttes:

1 Shall be appoluted by the Chlef Judge of the Trentioth Judislat Clroutt, with luput from tho
Twontieth Judiolal Clrouit Comtnltice on Peafessionallim, the Chaly of the Profosstonalism
Committes of each County Par Assoslation If stich n committes exlsfs, and the President of each

County Bar Assoolation,
2y Shail have a Cliatrpetson, who will be appolnted by the Chlef Judge tnd soyve a2 year torm.

3) Shail consist of q mitdunum of 9 mombers, aff of whowm sust Do mombers In good standing of The
Florlda Bar sud reguletly practice atd igside in the Twentlsth Judiclal Clrcult, The Botrd inay
conslst of moro than 9 membersy owever, fhe board shall Inolude at least 2 mombers who
regulaly praotios aud resida In Chatlotto County, 2 membots who regularly pactioe and reside [n
Collfor County, 2 morabers, efther or both, who regularly practico and reskle it elther Glades
Cotnty or Hendry Gounty, and 3 nembats who regularly practloe and rasido In Lee County.

49 Board members wilf serve o 2 year tetm, with appolninients to be made each year for staggored
* tons so that thers Is sonte conalstency and oxperietice on the Board from yoar (o year, Board
motibers may setve moro than otie teim upon reappointmoent by the Chiof Yudgs, but such

motnbets can ohly serve 2 conseenilve terins,

3) In the event that a board membst falls to domonatrate a sufficlont {nterest in the Commiites ot
carty out s o her dutles on a regular basls, e Chief Judge may remove and teploco that

nember at any tmo during his or hor term,
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A sub-panel may bo fornied by the Comumlttes to conslder whetlior conduct has boen alleged
which daes .nel comply with the Standards of Profossional Conrtesy mid Conduot for the
Fwentloth Sudiclal Clroult ¢*Standards”), The sub-panel shafl tacomaend att appropiiate responac
1o tho Cotniites, which may [tofude & reforral to a Maiitor Prograin of the Twantleth Judlolal
Clroult, if onio oxisis, A fusrther disousslon of the sub-panol Is contained wlthin the foregolng

pages of this publicatton.

A quormn at a Connilttes maoting shall cousist of & tnajority of the Gomnilites membets.

PROCEDURE -

Aty Judge wiibin the Twontlell Judiolal Clroult or aty lawger who observes coxluol by /n
attorney, ocourting nfter July 1, 2000, which doos ot comply lih the Standards, may
confidentlally refor suoh conduct and fhe ldonilty of the attomey to ary membor of the Peor
Review Comliteo. Tise tembor shall thevonttor prompity forward the reforral to the Chalrperson

of the Coinmlitee,

The Peer Reviow Comtulites shiall inforally addrass the reforeal at the next sohaduled meeting of
the Commlttes or a sub-panet of the Commlites ma“\: be appolited to review the referral, The sub-

pane! shall eecommend an appropsiate responas to ¢
a Mohior Program of the Twentleth Judiela! Clrenlt; if ano oxlsts,

Tho Contmittes shath, by majority vote of the quorum, respond to the referral It an expeditlons and’

confidentlal manner, Thie Commitiss should mest; by telophotie or in perdou, at lenst bl-monthly
Ifthore are pending referrals, L

The Commlsiss raay vesolvo roforrals through informal and confldentinl dlsousslons, efther by
jelophone or tnpoersah, with tho subjeot attoruoy.

1t Is recommendect that tiio complalannt se & wrillen reforral fofm, whioh s preferable but not

required. The form Is attached hevoto.

In ihe event that a refsival fo the Commitico reflects conduof which doos Lot eomply with tho
Standads, the Comittss shall (a) contact the lawyer slthor by telephone,. i porson or by leftor,
{b) desorlbo the alloged noncotuplinnce or oncloss {ho writton yoforral fornt vl the complaitant’s
identlty redacted, and (o) requiest a response from the. subject atiorney to be provided within 30
dnys. ‘The subjsct attorney’s response shall be provided by the Committes to the complainant.

Upon vocelpe of the respose, the Comthlites shall ponsider the veforral and rosponse, of It iway
dlteot the yeferral and responso to a sub-panel for review and rocotniendation to the Conmittes.
'tho sub-panel or Comimniltas may thereaftor contact fhe suhject attorney nud the complalnant to
furthior «llsouss thie rofotral and responss, 'The subspanel o Cotmmlltee thoroafter shall determine
by mnjorlty vote whether conduiot ling ocoutied whioh doos not comply with the Standards, The
doformination of {he Commiites shafl ba communlonted to the subjeot Tawyer #e well ns the
complalnant, An mppaintes of the Committce shall disoiwss {he mattor with tho lawyer In an
altsmpt to aduoate tha lawyer sbous the noncompllsnce,

It Is recommendod that the antlie roview process be aocomplished within 90 days fiom (he date
that the alleged oonduct was reforred by tie complalnant to the Comtmliteo; however, fallure ta
adloro ta this recotumendad time Hnlt I3 ot futal to the reforeal.

o Conimittes, whioh may Isoluds & veforral to
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. Raview Committee. The Poer Review Program ls not a disolplinaty prosaeding.

In tho event thal the Commiltea dotermlnas that conduot fias oceurred whioh doos not ortiply with
the Stnndards, a redacted summary shall ba provided by the Committee within 60 dnys thereafter
to each County Bar Assoolatlon within the Twentloth Judlolal Ciroult with a request for [t to he
publisied In the newslatters or other regular perlodie publications of each bar assoolatlon, The
summary shall brlofly and conolsely Inform the bar of the veforral, the allsged faols glving rlse to
Hie refeiral and the determinailon of the Committes. Tho sumraary shail not Identlty the
complatnant, the fawyer, oy the mombsts of the Commiltes or sub-pana! who voted, All suol
{dentitlos shall be anonymous and striotly confldential. 1t s the hope that moinbors of the bae will
foarn from fhose publications and misunderstandlugs of the Standards wili ba reducad.

All voforrals to the Cotrunlttes, related stalsmonts and disoussions, whelhor vetbal or I writihg,
are to be vonsldored oplulons, absolutely privifoged and Immuno from Habllity, Al findlugs,
summarles, deferminatlons and resolutlons by the Comntlties shall be absolutoly privileged ad
nmune from lablllty, Refervals to the Commitiee and resulting findlngs, doterminutions and
stnmatles are (o be congideted as allegations and not faotual statements of wrongful conduct.
This ssotlon and ts privilege shalf be lntorproted a8 broadly ag possible,

ARer the revlew process has been complotarl, the Committee may tefor the aubject lawyer to a
Mentor Progeam of the ‘wvantleth Judlolal Clreult, if ona oxlsty, or to Florkla Lawyers Assistance,
Tno., which provides asslstance to lawyots who are struggling with probloms of chemioal
dependonoy, aloohollsm, addlotion aud other lssuss, The partioipation of the luwyer I the
Fotegolng programs in voluniacy; [t 18 not mandatoty.

LIMITATIONS

No complalnts that tize to the lovol of a forial grlevance shall be handled or resolved Dy (lis Poay

Tho Peer Review Committes shall not resolve any written complalnts concerning Judges,
refer such somplainis to the Benoh/Bar Conumiltide or (e Chiof Judge of tha Twontloeth Judtotulg

froudt,
Clreutt D

complaluts of gotuni condust™

The Commities shall not sngage in auy divoussions concerning b
Thoso complatita should be‘m

whioh would violats the professional wules of athioal oonduot,

forwarded to the local grlevanco commnltiee of The Flotida Bu. s

The records of the Commilttes’s proceodings, loluding the refercal and all dooumants rolated
therato, are not publlo vecords. T addition, all suoh recorls and dooutneits do not hiave arohlval
value, “This seotlon Is to be Interpreted as broadly as possible agaitist reteition and agatnat publie

review of records,

All vacords of the Commilite's provesdings, Inctuding the roforral aud all docwments volated
thotelo, shall bu lnumne Kom and not subjaoct te provess, olvll discovery or publlo access. All
such records and docunsents shall not be admissible I a Judlelal or quashJudiolal proseeding, The
seotion 15 to be interprotod as brondly s possible agalnst dlastosuro and discovery, and Iy favor of

sirlot confidentinllty,

All vocords of the Committes's procosdings, tcluding the refereal and alf dooumertts rolated
hovoto, shall be destroyed within 30 days of the Committes's findings or digposition. The
Commiliss may malitain Ity redacted summary whioh was forwarded to eacli County Bar
Assoclation for publloation and which does nof Identify the complainatt, the lawyer, or the
mesibors of the Commities or sub-parel who voted,
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BEPERRAL YORM
¢ PO CHE PED DY COMITTLE
[0 00 ¥ 510 NI JODYCIAY CIRCU
1, Reforring Atforney or Judge:

Your Name:!

Bap NMumbor:

Your Address:

Talophorie;
. Faosimile:

2 Attorney Bolng Reforred:
Name of Atiornsy:

Bar Number;

(Xf known of attorney being roforred)

Address:

L1108888

Telephorie:
Faosimile;

NOTE THIS XS NOT A DISCIPLINARY PROCEEDING
3 od Nongompllance (oheck one):

‘Twontlath Judioial Clroult's Standards of Professional Cotrtesy and Conduot for Lawyers,
Standards involved:

The Florida Bar's Ideals and Standawds of Professlonalisnt,
Ideals or Standards luvolved: .

Briofly desorlbo the faofs and oltoumstances of (he alleged conduct which does not, In yout opinion,
comply with the above Standards, Please use the back of this form or attaclt additlonal pages if necessary.
Ploass try to be brlof and non-Judgmental, Please list and attaoll aty papers requirlng conslderation or
needed for clarificatlon of the allegations disousged, Plonse state the apeoitio provislon(s) Involved.

Slaned; : Date:




INFORMATIONAL PACKET

CANDOR TOWARD
THE TRIBUNAL



RULE 4-3.3 CANDOR TOWARD THE TRIBUNAL
(a) False Evidence; Duty to Disclose. A lawyer shal not knowingly:
(1) make afase statement of materid fact or law to atribunal;

(2) fail to disclose amaterid fact to atribuna when disclosure is necessary to
avoid assisting a crimina or fraudulent act by the client;

(3) fail to discloseto thetri bunal legd authority in the controlling jurisdiction
known to the lawyer to be directly adverse to the position of the client and not disclosed
by opposing counsdl; or

(4) permit any witness, including a crimind defendant, to offer testimony or other
evidence that the lawyer knows to befalse. A lawyer may not offer testimony that the
lawyer knows to be fasein the form of a narrative unless so ordered by thetribund. If a
lawyer has offered materia evidence and thereafter comes to know of its fasity, the
lawyer shall take reasonable remedia measures.

(b) Extent of Lawyer'sDuties. The duties stated in subdivision (a) continue beyond the
conclusion of the proceeding and apply even if compliance requires disclosure of information
otherwise protected by rule 4-1.6.

(o) Evidence Believed to Be False. A lawyer may refuse to offer evidence that the
lawyer reasonably believesisfase.

(d) ExParteProceedings. In an ex parte proceeding alawyer shal inform the tribuna
of dl materia facts known to the lawyer that will enable the tribuna to make an informed
decision, whether or not the facts are adverse.

Comment

The advocate's task is to present the client's case with persuasive force. Performance of
that duty while maintaining confidences of the client is qudified by the advocate's duty of candor
to the tribunal. However, an advocate does not vouch for the evidence submitted in a cause; the
tribuna is responsible for assessing its probative vaue.

Representations by a lawyer

An advocate is responsible for pleadings and other documents prepared for litigation, but
is usudly not required to have persona knowledge of matters asserted therein, for litigation
documents ordinarily present assertions by the dlient, or by someone on the client's behdf, and
not assertions by the lawyer. Comparerule 4-3.1. However, an assertion purporting to be on the
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lawyer's own knowledge, asin an affidavit by the lawyer or in a statement in open court, may
properly be made only when the lawyer knows the assertion is true or bdieves it to be true on the
basis of areasonably diligent inquiry. There are circumstances wherefailureto makea
disclosureis the equivalent of an affirmative misrepresentation. The obligation prescribed inrule
4-1.2(d) not to counsdl aclient to commit or assist the client in committing a fraud appliesin
litigation. Regarding compliance with rule 4-1.2(d), see the comment to that rule. See dso the
comment to rule 4-8.4(b).

Misleading legal argument

Legd argument based on a knowingly false representation of law constitutes dishonesty
toward thetribunal. A lawyer is not required to make a disinterested exposition of the law, but
must recognize the existence of pertinent legd authorities. Furthermore, as stated in subdivision
(a)(3), an advocate has a duty to disclose directly adverse authority in the controlling jurisdiction
that has not been disclosed by the opposing party. The underlying concept is that legd argument
is adiscussion seeking to determine the legd premises properly applicable to the case.

False evidence

When evidence that a lawyer knows to be fase is provided by a person who is not the
client, the lawyer must refuse to offer it regardiess of the client's wishes.

When fdse evidence is offered by the client, however, aconflict may arise between the
lawyer's duty to keep the client's revel ations confidentia and the duty of candor to the court.
Upon ascertaining that material evidence is fase, the lawyer should seek to persuade the client
that the evidence should not be offered or, if it has been offered, that its fa se character should
immediately be disclosed. If the persuasion isineffective, the lawyer must take reasonable
remedia measures.

Except in the defense of a criminally accused, the rule generally recognized is that, if
necessary to rectify the situation, an advocate must disciose the existence of the client's deception
to the court. Such adisclosure can result in grave consequences to the client, including not only
asense of betraya but aso loss of the case and perhaps a prosecution for perjury. But the
dternative is that the |awyer cooperate in deceiving the court, thereby subverting the truth-
finding process that the adversary system is designed to implement. Seerule 4-1.2(d).
Furthermore, unless it is clearly understood that the lawyer will act upon the duty to disclose the
existence of fase evidence, the client can simply reject the lawyer's advice to reved thefdse
evidence and insist that the lawyer keep silent. Thus, the client could in effect coerce the lawyer
into being a party to fraud on the court.

Perjury by a criminal defendant



Whether an advocate for a criminaly accused has the same duty of disclosure has been
intensely debated. Whileit is agreed that the lawyer should seek to persuade the client to refrain
from perjurious testimony, there has been dispute concerning the lawyer's duty when that
persuasion fails. If the confrontation with the client occurs before tria, the lawyer ordinarily can
withdraw. Withdrawa before trid may not be possibleiif trid isimminent, if the confrontation
with the client does not take place until thetrid itself, or if no other counsdl is available.

The most difficult situation, therefore, arisesin a crimina case where the accused insists
on testifying when the lawyer knows that the testimony is perjurious. The lawyer's effort to
rectify the situation can increase the likelihood of the client's being convicted as well as opening
the possibility of a prosecution for perjury. On the other hand, if the lawyer does not exercise
control over the proof, the lawyer participates, athough in a merely passive way, in deception of
the court.

Although the offering of perjured testimony or fase evidenceis considered afraud on the
tribuna, these situations are distinguishable from that of a client who, upon being arrested,
provides fal se identification to alaw enforcement officer. The client's past act of lyingto alaw
enforcement officer does not constitute afraud on the tribunal, and thus does not trigger the
disclosure obligation under this rule, because afd se statement to an arresting officer is unsworn
and occurs prior to the institution of a court proceeding. If the dient testifies, the lawyer must
attempt to have the dlient respond to any questions truthfully or by asserting an applicable
privilege. Any fase statements by the dient in the course of the court proceeding will trigger the
duties under thisrule.

Remedial measures

If perjured testimony or fa se evidence has been offered, the advocate's proper course
ordinarily is to remonstrate with the client confidentidly. If that fails, the advocate should seek
to withdraw if that will remedy the situation. Subject to the caveat expressed in the next section
of this comment, if withdrawa will not remedy the situation or isimpossible and the advocate
determines that disclosure is the only measure that will avert afraud on the court, the advocate
should make disclosure to the court. [t is for the court then to determine what should be done--
making a statement about the matter to the trier of fact, ordering a mistria, or perhaps nothing. If
the fal se testimony was that of the client, the client may controvert the lawyer's version of their
communication when the lawyer discloses the situation to the court. If there is an issue whether
the dlient has committed perjury, the lawyer cannot represent the client in resolution of the issue
and a mistrid may be unavoidable. An unscrupulous client might in this way attempt to produce
a series of mistrias and thus escape prosecution. However, a second such encounter could be
construed as a deliberate abuse of the right to counsdl and as such awaiver of the right to further
representation.

Constitutional requirements



The generd rule--that an advocate must disclose the existence of perjury with respect toa
materia fact, even that of a client--gpplies to defense counsel in crimina cases, aswdl asin
other instances. However, the definition of the lawyer's ethica duty in such a situation may be
qudified by constitutiona provisionsfor due process and the right to counsel in crimind cases.

Refusing to offer proof believed to be false

Generdly speaking, alawyer has authority to refuse to offer testimony or other proof that
the lawyer believes is untrustworthy. Offering such proof may reflect adversely on thelawyer's
ability to discriminate in the quality of evidence and thusimpair the lawyer's effectiveness as an
advocate. In crimind cases, however, alawyer may, in some jurisdictions, be denied this
authority by constitutiond requirements governing the right to counsd!.

A lawyer may not assist the client or any witness in offering fase testimony or other fase
evidence, nor may the lawyer permit the client or any other witness to testify fasely in the
narrative form unless ordered to do so by thetribund. If alawyer knows that the client intends to
commit perjury, the lawyer's first duty is to attempt to persuade the client to testify truthfully. If
the client still insists on committing perjury, the lawyer must threaten to disclose the client's
intent to commit perjury to thejudge. [f the threat of disclosure does not successfully persuade
the dlient to testify truthfully, the lawyer must disclose the fact that the client intends to lie to the
tribuna and, per 4-1.6, information sufficient to prevent the commission of the crime of perjury.

The lawyer's duty not to assist witnesses, including the lawyer's own client, in offering
fd se evidence stems from the Rules of Professional Conduct, Florida statutes, and caselaw.

Rule 4-1.2(d) prohibits the lawyer from assisting a dlient in conduct that the lawyer
knows or reasonably should know is crimind or fraudulent.

Rule 4-3.4(b) prohibits a lawyer from fabricating evidence or assisting a witness to testify
fdsely.

Rule 4-8.4(a) prohibits the lawyer from violating the Rules of Professiona Conduct or
knowingly assisting another to do so.

Rule 4-8.4(b) prohibits alawyer from committing a criminal act that reflects adversely on
the lawyer's honesty, trustworthiness, or fitness as alawyer.

Rule 4-8.4(c) prohibits a lawyer from engaging in conduct involving dishonesty, fraud,
deceit, or misrepresentation.

Rule 4-8.4(d) prohibits alawyer from engaging in conduct that is prejudicia to the
administration of justice.



Rule 4-1.6(b) requires alawyer to reved information to the extent the lawyer reasonably
believes necessary to prevent a dient from committing a crime.

Thisrule, 4-3.3(a)(2), requires alawyer to reved a materia fact to the tribunal when
disclosure is necessary to avoid assisting a crimind or fraudulent act by the dient, and 4-
3.3(a)(4) prohibits alawyer from offering fa se evidence and requires the lawyer to take
reasonable remediad measures when fase materid evidence has been offered.

Rule 4-1.16 prohibits a lawyer from representing aclient if the representation will result
in aviolation of the Rules of Professiona Conduct or law and permits the lawyer to withdraw
from representation if the client persistsin a course of action that the lawyer reasonably believes
is crimina or fraudulent or repugnant or imprudent. Rule 4-1.16(c) recognizes that
notwithstanding good cause for terminating representation of a client, alawyer is obliged to
continue representation if so ordered by atribuna.

To permit or assist a client or other witness to testify fasely is prohibited by section
837.02, Florida Statutes (1991), which makes perjury in an officia proceeding afelony, and by
section 777.011, Florida Statutes (1991), which proscribes aiding, abetting, or counseling
commission of afelony.

Florida casel aw prohibits lawyers from presenting fa se testimony or evidence. Knealev.
Williams, 30 So. 2d 284 (Fla. 1947), states that perpetration of afraud is outside the scope of the
professiona duty of an attorney and no privilege attaches to communication between an attorney
and adlient with respect to transactions constituting the making of afase claim or the
perpetration of afraud. Dodd v. The Florida Bar, 118 So. 2d 17 (Fla. 1960), reminds us that "the
courtsare . . . dependent on members of thebar to . . . present the true facts of each cause. . . to
enable the judge or the jury to [decide the facts] to which the law may be applied. When an
attorney . . . dlowsfasetestimony . . . [the attorney] . . . makes it impossible for the sca es [of
justice] to balance." See The Fla. Bar v. Agar, 394 So. 2d 405 (Fla. 1981), and The Fla. Bar v.
Smons, 391 So. 2d 684 (Fla. 1980).

The United States Supreme Court in Nix v. Whiteside, 475 U.S. 157 (1986), answered in
the negative the constitutiona issue of whether it is ineffective assistance of counsdl for an
attorney to threaten disclosure of aclient's (acrimind defendant's) intention to testify fasely.

Ex parte proceedings

Ordinarily, an advocate has the limited responsibility of presenting 1 side of the matters that a
tribuna should consider in reaching a decision; the conflicting position is expected to be presented
by the opposing party. However, in an ex parte proceeding, such as an gpplication for atemporary
injunction, there is no baance of presentation by opposing advocates. The object of an ex parte
proceeding is nevertheless to yiedd a substantialy just result. The judge has an affirmative
responsibility fo accord the absent party just consideration. Thelawyer for the represented party has
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the correlative duty to make disclosures of materid facts known to the lawyer and that the lawyer
reasonably believes are necessary to an informed decision.



PROFESSIONAL ETHICS OF THE FLORIDA BAR
OPINION 04-1
June 24, 2005

A lawyer whose client has repeatedly stated that the client will commit perjury must
withdraw from the representation and inform the court of the client’s intent to lie under oath.
When the withdrawa and disclosure occur depends on the circumstances and may be made ex
parte in cameraif permitted by the court.

Note: This opinion was approved by The Florida Bar Board of Governors on October 21, 2005.

RPGC: 4-1.2(d), 4-1.6,4-1.7,4-1.16,4-3.3
Statutes: 837.02 and 777.011, Florida Statutes

A member of The Florida Bar has inquired about the appropriate course of conduct in the
representation of a client who has stated his intent to commit perjury at his upcoming crimina
trial. The client has repeatedly expressed the client’s intent to commit perjury and, despite the
lawyer’s repeated warnings, insists upon testifying falsely. The client has been warned that the
lawyer must and will advise the court if afraud is made upon the court. The lawyer has
questioned the lawyer’s ethical obligations under this scenario. This inquiry addresses the
circumstances when alawyer definitely knows that the client intends to commit perjury. Thisis
distinct from the many other situations where the lawyer may suspect but does not know that the
client intends to commit perjury. This opinion only addresses this specific inquiry.

Many ethics rules relate to thisinquiry. Rule 4-1.2(d), Rules Regulating The Florida Bar,
prohibits alawyer from assisting a client in conduct the lawyer knows or reasonably should know
iscrimina or fraudulent. Rule 4-1.6, the confidentidity rule, which is very broad, applies "to al
information relating to the representation, whatever its source.” Comment, Rule 4-1.6.

However, there are exceptions to the confidentidity rule. Rule 4-1.6(b)(1) requires alawyer to
reved information necessary to prevent a client from committing a crime. While interpretation
of statutes is beyond the scope of an ethics opinion, it appearsthat it is a crime for alawyer to
permit or assist aclient or other witness to testify fdsely. See Florida Statutes §§ 837.02 and
777.011.

The "Candor Towards the Tribuna" rule, Rule 4-3.3, provides in pertinent part:
(a) False Evidence; Duty to Disclose. A lawyer shdl not knowingly:
(1) make afase statement of materid fact or law to atribund;
(2) fail to disclose amaterid fact to atribund when disclosureis

necessary to avoid assisting acrimind or fraudulent act by the client;
8



(4) permit any witness, including acrimina defendant, to offer
testimony or other evidence that the lawyer knows to be false. A lawyer may not
offer testimony that the lawyer knows to be false in the form of a narrative unless
so ordered by the tribunal. If alawyer has offered material evidence and thereafter
comes to know of its fasity, the lawyer shall take reasonable remedia measures.

(b) Extent of Lawyer'sDuties. Theduties stated in paragraph (a)
continue beyond the conclusion of the proceeding and apply even if compliance
requires disclosure of information otherwise protected by rule 4-1.6 [concerning
lawyer-client confidentiadity]. [Emphasis added.]

A lawyer’s obligation to make disclosures under Rule 4-3.3 is triggered when the lawyer
knows that a dient or awitness for the client will make materia fd se statements to atribuna.
Under the facts presented, the lawyer knows the client will make a misrepresentation to the court
because the client has repeatedly expressed his intent to commit perjury.

The comment to Rule 4-3.3 provides the following guidance:

If a lawyer knows that the client intends to commit perjury, the lawyer’s first duty
is to attempt to persuade the client to testify truthfully. If the client still insists on
committing perjury, the lawyer must threaten to disclose the client’s intent to
commit perjury to thejudge. If the threat of disclosure does not successfully
persuade the client to testify truthfully, the lawyer must discl ose the fact that the
client intends to lie to the tribuna and, per 4-1.6, information sufficient to prevent
the commission of the crime of perjury.

A lawyer isrequired to reved information that is necessary to prevent a client from
committing a crime, including the crime of perjury. Rule 4-1.6(b)(1), Rules Regulating The
Florida Bar. The comment to Rule 4-1.6 provides:

It is admittedly difficult for a lawyer to ‘know’ when the criminal intent will
actually be carried out, for the client may have a change of mind.

* * *

Where practica the lawyer should seek to persuade the client to take suitable
action. In any case, a disclosure adverse to the client’s interest should be no
greater than the lawyer reasonably believes necessary to the purpose.

9



if the lawyer knows that the client will testify fasdly, withdrawa does not fulfill the
lawyer’s ethical obligations, because withdrawal alone does not prevent the client from
committing perjury. Rather, alawyer must disclose to the court a client’s intention to commit
perjury. Timing of the disclosure may vary based on the facts of the case and, in some cases,
may be made ex parte in camera. Ultimately, the method of disclosureis subject to the discretion
of the court. This disclosure causes a conflict of interest between the lawyer’s ethical obligation
to disclose and the client’s interest. Rule 4-1.7, Rules Regulating The Florida Bar. Dueto the
conflict, the lawyer must move to withdraw. Rule 4-1.16(a), Rules Regulating The Florida Bar.
Notwithstanding good cause to withdraw, if the court requires the lawyer to continue the
representation, the lawyer must comply with the court’s order. Rule 4-1.16(c), Rules Regulating
TheFloridaBar. A lawyer may offer the client’s testimony in the narrative only if the court
orders the lawyer to do so. Rule 4-3.3(a)(4), Rules Regulating The Florida Bar.

In the event that the client does not give advance notice to the lawyer prior to testifying
fd sely, Rule 4-3.3(a)(2) and the comment require the lawyer to take reasonable remedia
measures to rectify the fraud. The comment to Rule 4-3.3 states:

When fdse evidence is offered by the client, however, a conflict may arise
between the lawyer's duty to keep the client's revel ations confidentia and the duty
of candor to the court. Upon ascertaining that materia evidenceis fase, the
[awyer should seek to persuade the dient that the evidence should not be offered
or, if it has been offered, that its fa se character should immediately be disclosed.
If the persuasion is ineffective, the lawyer must take reasonable remedial
measures.

If perjured testimony or fase evidence has been offered, the advocate's proper
course ordinarily isto remonstrate with the client confidentidly. If thet fails, the
advocate should seek to withdraw if that will remedy the situation....[1]f
withdrawa will not remedy the situation or isimpossible and the advocate
determines that disclosure is the only measure that will avert a fraud on the court,
the advocate should make disclosure to the court. It is for the court then to
determine what should be done-making a statement about the matter to the trier of
fact, ordering a mistria, or perhaps nothing.

In conclusion, when alawyer is representing a crimina client who has stated an intention
to commit perjury, the lawyer is obligated, pursuant to Rules 4-1.2(d), 4-1.6(b)(1) and 4-
3.3(a)(4), to disclose the client’s intent to the court. If the lawyer is not given advance notice of
the client’s intent to lie, and the client offers false testimony, then the lawyer must convince the
client to agree to disclosure and remediation of the false testimony; failing that, the lawyer must
disclose to the court anyway. Absent client consent, the lawyer’s disclosure of the client’s false
testimony or intent to offer fase testimony will create a conflict between the lawyer and the
client requiring the lawyer to move to withdraw from representation pursuant to Rule 4-1.16(a).
If the court requires the lawyer to remain in the case, despite good cause for withdrawal, the
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lawyer must do so. Rule 4-1.16(c). It is then up to the court to determine what should be done
with the information. This opinion islimited to the situation presented when alawyer knows that
his or her client is going to commit perjury. This opinion does not address the situation when a
lawyer merely suspects but does not know that the client intends to commit perjury.
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PROFESSIONAL ETHICS OF THE FLORIDA BAR
OPINION 90-6 (Reconsideration)
May 29, 2009

A lawyer who learns that a criminal defendant is proceeding under a fa se name before
the lawyer agrees to represent the criminal defendant who cannot persuade the dlient to correct
the name must decline representation. A lawyer who learns that a crimina defendant who isan
existing client is proceeding under afa se name must withdraw from representation and must
admonish the client not to commit perjury, but cannot disclose the client’s use of the false name
to the court unless the client makes an affirmative misrepresentation to the court regarding the
name.

Note: This opinion was approved by The Florida Bar Board of Governors on May 29, 2009.

RPC: 4-1.2(d), 4-1.4, 4-1.6(b), 4-1.16(a), 4-3.3, 4-3.4(c), 4-4.1, 4-8.4(d)
Opinions:  90-6 (withdrawn)

In former Florida Ethics Opinion 90-6, a crimina defense attorney inquired about an
attorney's obligation upon discovering that a client who is adefendant in a pending crimina
proceeding gave an dias when arrested, and proceedings have been brought under the dias. The
attorney asked whether this information must be reveaed to the court and, if so, whether the
attorney must inform the court of the dlient's true identity. Former Florida Ethics Opinion 90-6
concluded that a crimina defense attorney who learns that his or her dient is proceeding under a
fase name may not inform the court of this fact due to the attorney-client privilege, the dient's
constitutiond right to effective assistance of counsdl, or the client's constitutiona privilege
against salf-incrimination, but that the attorney may not assist the client in perpetrating or
furthering a crime or afraud on the court. The opinion further concluded that if the court
requests information about the client's identity or record, "the client and defense counsel may
answer truthfully (if the dient, after consultation with counsel, decides that doing soisin hisor
her best interests) or may decline to answer on the basis of any applicable privilege."

The Committee withdrew Florida Ethics Opinion 90-6 at its March 16, 2007 mesting. In
order to provide guidance to Florida Bar members on this issue, the Board of Governors issues
this opinion.

Rule of Professiona Conduct 4-3.3(a) states in pertinent part:

(a) False Evidence; Duty to Disclose. A Iawyer shal not knowingly:

(1) make afase statement of materia fact or law to atribund;
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(2) fail to disclose amateria fact to atribuna when disclosureis
necessary to avoid assisting acrimind or fraudulent act by the
client[.]

Additionaly, Rule 4-1.2(d) prohibits alawyer from assisting aclient in crimina or fraudulent
conduct, while Rule 4-8.4(c) prohibits a lawyer from "dishonesty, fraud, deceit, or
misrepresentation.”

The mere act of filing pleadings under the false name used by the client or responding to
the dias when called at a docket sounding does not invol ve misrepresentation to the court.
However, the lawyer cannot permit the client to lie and therefore, if asked, the dlient must give
his or her true name or invoke a privilege in refusing to respond.

The Board will address the following scenarios: 1) the lawyer learnsin theinitid
consultation before the |awyer accepts representation that a crimina defendant is being charged
and proceeding under afadse name; and 2) the lawyer learns after representation begins that a
crimina defendant client is being charged and proceeding under afdse name.

If the lawyer learns that the client has given afa se name at the outset of the
representation, before the lawyer has accepted representation of the crimina defendant in the
case, the lawyer must decline to represent the dient on the basis of the fa se name unless the
prospective client agrees to disclose to the court that the client is proceeding under a fase name.
See Rules 4-1.2(d), 4-1.4, 4-1.16(a), 4-3.3 (a)(2) and (b), 4-3.4(c), 4-4.1, and 4-8.4, Rules of
Professiona Conduct.

If the lawyer learns of the false name after representation has begun, the lawyer should
inform the client that the lawyer cannot assist the client in misleading the court regarding the
client's identity, and the lawyer should attempt to persuade the client to disclose thet the dlient is
proceeding under afdse name. Rules4-1.2(d), 4-1.4, 4-1.6(b)(1), 4-3.3(a)(2) and (b), 4-3.4(c),
and 4-8.4, Rules of Professional Conduct. If the client refuses to disclose the information and
insists that the client will maintain the fa se name throughout the case, the lawyer must move to
withdraw from the dlient's representation. Rules4-1.2(d), 4-1.4, 4-1.16(a), 4-3.3(a)(2) and (b), 4-
3.4(c), and 4-8.4, Rules of Professiona Conduct. The lawyer must counsel the client not to
commit perjury. Rules4-1.2(d), 4-1.14, 4-3.3(a)(2) and (b), 4-3.4(c), and 4-8.4, Rules of
Professiona Conduct.

If the court dedines to permit withdrawa, the lawyer must continue the representation.
Rule 4-1.16(c), Rules of Professiona Conduct. The lawyer may not inform the court of the fase
- name except when the dient affirmatively lies to the court concerning his or her true name.

All of the above scenarios presuppose that there is nothing in the court file to indicate that
the client has been charged and is proceeding under afase name. If the client has been charged
asa"John Doe" or "Jane Doe" and clearly is openly refusing to disclose his or her identity, there
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is no misrepresentation to the court and the above rules are not applicable. See Rule 4-3.4(c).
Under this circumstance, the lawyer need not specifically disclose to the court that the client is
proceeding under afase name. Rule4-3.3, Rules of Professiond Conduct. Additionaly, if the
court file clearly indicates that the client is known by multiple names, then the court is on notice
that the client may be proceeding under afalse name and no remedia measures by the criminal
defense lawyer are required.

14



PROFESSIONAL ETHICS OF THE FLORIDA BAR
OPINION 90-1
(July 15, 1990)

A crimina defense counsel who learns that his or her dlient has | &ft the state for the
purpose of avoiding a court appearance may not, under most circumstances, divulge such
information until required by the court at the time of the scheduled appearance.

Statute: F.S. §843.15

When an attorney tells the court his or her dient has |eft the state with the intent to jump
bail, it puts attorney and client at cross-purposes; it makes the attorney a potentia witness against
thedlient in apotentia crimina prosecution for the separate crime of bail jumping; and it
effectively destroys the attorney-client relationship.

Avoiding interference with, or at least preserving, the Constitutionaly created and
Constitutionally protected attorney-client relationship is fundamental to a correct interpretation of
what is, in this situation, ethica conduct.

For an attorney, based on anything less than verified and certain facts, to tell the court a
client isout of state for purpose of avoiding a court appearance, would violate the attorney's
obligation to give that client zea ous representation, would destroy the attorney-client
relationship, and would be unethica.

The crime of jumping bail is defined by Florida Statutes, Section 843.15, which says the
crime occurs when a defendant in a crimina case is on release pre-tria, or pending sentencing, or
pending appeal, and the defendant “willfully fails to appear before any court or judicial officer as
required. . . .” The crime occurs when the defendant is required to be before the court and,
willfully, failsto be there. By statutory definition, the offense occurs when the defendant faiis to
appear in court as required—not before then. So a distinction must be made as to counsdl's
ethica obligations at the time of the required court appearance, and counsal's ethical obligations
prior to the required court appearance.

At the time of the required court appearance, when the case is caled and the defendant
fals to appear, and the judge turns to counsel and asks about the defendant’'s whereabouts,
defense counsel owes an explanation to the court, to the extent counsel has one, and to the extent
that giving it does not violate attorney-client privilege. If the attorney is able to tell the court
wherethe dlient is, and why the client is there rather than in court, then the attorney is obliged to
tell the court those things—but only to the extent that the lawyer can give up that information
without violating attorney-client confidentiaity. Barring other facts not present here, an
attorney's actual knowledge of where aclient islocated, at the present moment, is not privileged
information.
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The following appears to be the proper way to handie it. Counsel may give the court such
answers as counsel has, to the extent is does not violate confidential communications between
attorney and client, and if that information is all the attorney has, then it is an easy matter to tell
the court counsel has no further information, privileged or otherwise. But if some of the
information counsel hasis privileged, counsal may tell the court what information counsel has
that is not privileged, and then advise the court that counsel does have additiona information but
believes it privileged and so invokes that privilege on the dlient's behaf— leaving it up to the
court to make such further inquiry and such rulings on the extent of the privilege asit deems
necessary.

Turning now to the question of counsel's ethica obligations prior to that required court
gppearance: What is crimina defense counsdl's obligation when counsd first learns, in advance
of the next scheduled court appearance, that the client has fled the state aready, with intent to
avoid future court appearances in the case?

On some subjects—and this is one—ethics opinions are of little red guidance to
practicing attorneys unless they take into account the redities of how clients dea with lawyers
and lawyers with clients. Drawing on the experiences of lawyers on the Professiond Ethics
Committee who now handle and/or have handled crimina defense cases, the following practica
observation is made. Criminal defendants when talking with their lawyers (in the attorney's office
or by telephone, and especialy when clients call from out of state or out of the country) often
think out loud about skipping out, or come right out and say they plan not to show up for court
agan; and yet, in a great mgjority of these cases, when the time comes, they do show up for
court, in spite of what they have said. One may assume they show up based at least in part on the
urgings of their lawyersin response to what they said. But, regardiess the reasons why they
usually show up for court, it is aresult that would not be obtained if lawyers, upon hearing clients
say they are going to skip future court appearance, were required to immediatdly tell the court
what their clients have just said in that regard. Such conduct by counsel would quickly destroy
the attorney-client relationship, and it would be doing so in situations that, in reality, most often
do not turn out to be a problem—which would serve the interest of neither the clients nor the
administration of justice.

Adding to the bal ance the Constitutionally created and protected attorney-client
relationship, and the practicaities of how attorneys and dients ded with each other, and the
Rules Regulating the Florida Bar, the following appears to be the proper response to this part of
theinquiry.

So long as there remains any possibility that counsel may be able to effect a court
gppearance by adlient, in spite of the client's claims and anybody el se's claims that the client will
not be going to court when required, experience teaches and ethics requires that effectuating the
client's appearance is what counsel must spend his or her energies trying to accomplish. Working
towards resolving the anticipated problem by effectuating the client's appearance, rather than
telling the court about the anticipated problem, is what is ethically required of the lawyer.
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Prior to the date of the required court appearance, only when it reaches the point where
counsdl knows with reasonable certainty that the client's avoidance of the court's authority isa
willful and, for al practicd purposes, an irreversible fact—only then would counsd! be ethicdly
obliged to step forward and advise the Court of the situation.

Asto the question of counsel’s ethica obligation to advise the bail bondsman, no such
obligation is imposed by the Rules Regulating the Florida Bar. As a practicad matter, however, if
thereis a bal bondsman on the case, to accomplish the client's appearance in court it may be
necessary to consider cdling on the client's bail bondsman for assistance.

A situation similar to the one inquired about, but which should not be confused with it, is
where the court makesiit a specia condition of bond that the defendant not leave the state. That
specid condition of pre-tria release make the mere act of leaving the state a completed violation
of bond, whether or not the defendant intends to return in time for his or her next court
appearance. If that specia condition isimposed, then acrimina defense lawyer isunder
obligation to report aclient is out of state, when counsd is certain the client is, in fact, out of
state in violation of that specia condition, at the time of reporting. If, instead, the dient advises
counse! of this violation after it is completed—after leaving the state in violation of bond and
returning again—then what the client tells counsd! is privileged attorney-client communication
about past acts, which the attorney may not reved.

The question posed and answer given aso have nothing to do with any obligation a court
specificaly imposes on defense counsel as a specia condition of a client's rel ease on bond—as,
for example, when the court makes it a specid condition that the defendant telephone his
attorney once each day and that counsel immediately advise the court if the defendant fails to
comply. (Such conditions are sometimes sought by defendants and their attorneys, to avoid
having to report instead to probation officers or court officid s as a condition of bond.)
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PROFESSIONAL ETHICS OF THE FLORIDA BAR
OPINION 86-3
December 15, 1986

A defense lawyer has no obligation to disclose aclient's record of prior convictionsin
order to prevent a court from imposing sentence on the basis of incomplete or inaccurate
information about the client's record, provided that neither the defense lawyer nor the defendant
affirmativel y misrepresented to the court that there was no priors.

CPR: DR 4-101, EC 4-4, DR 7-101(A), DR 7-102
Opinion: 7519
Case: Meshan v. Sate, 397 So.2d 1214 (Fla. 2d DCA 1981)

Numerous defense attorneys have requested an advisory opinion concerning their
obligation to disclose, or not to disclose, before a dient is sentenced for a criminal offense, that
the client has arecord of prior convictions. The question usualy arises in DUI cases. It appears
that prosecutors sometimes do not discover the defendant's out-of-state prior convictions. The
defense attorney knows of the priors either because the client volunteered the information or
because the attorney independently discovered the priors in the course of the representation.
Repeat DUI offenders are sentenced more harshly than first-time offenders.

Defense counsel's information about the client's prior convictions, volunteered by the
client or independently discovered by the attorney in the course of the representation, is either a
confidence or a secret of the client within the meaning of DR 4-101. DR 4-101(A) defines
“confidence” as “information protected by the attorney-client privilege under applicable law.”
“Secrets” are defined as “other information gained in the professional relationship that the client
has requested be held inviolate or the disclosure of which would be embarrassing or would be
likely to be detrimental to the client.” EC 4-4 explains that an attorney's ethicd obligation to
guard the confidences and secrets of a client “exists without regard to the nature or source of
information or the fact that others share the knowledge.”

With certain limited exceptions, DR 4-101 forbids an attorney to reved confidences or
secrets except with the consent of the client. The exception that may be gpplicable to information
about prior convictions is DR 4-101(C)(2), which permits alawyer to revea confidences or
secrets “when permitted under disciplinary rules.”

An attorney's conduct in judicia proceedingsis governed by Canon 7 of the Code of
Professional Responsibility. DR 7-101(A) forbids an attorney to intentionally:

(3) Prejudice or damage his client during the course of the professional
rel ationship, except as required under DR 7-102(B).”

DR 7-102 provides in pertinent part:
18



(A) In his representation of adient, alawyer shal not:

(3) Conced or knowingly fail to disclose that which heis required by [aw to
reved;

(4) Knowingly use perjured testimony or fa se evidence;
(5) Knowingly make a fdse statement of fact; . . .
(B) A lawyer who receives information clearly establishing that:

(1) Hisdient has, in the course of the representaiton, perpetrated a fraud upon a
person or tribuna shall promptly cdl upon his client to reved the same, and if his
client refuses or is unable to do so, he shdl reved the fraud to the affected person
or tribunal.”

With reference to DR 7-102(A)(3), the Committee is unaware of any law that places an
affirmative obligation upon criminal defense counsel to disclose his dlient's crimina record.
Under DR 7-102(A)(4), alawyer should not permit his client to fasdly state to the court that the
client has no prior convictions. Under DR 7-102(A)(5), alawyer could not himsdif falsely state to
the court that the client had no priors. DR 7-102(B)(1), in conjunction with DR 4-101(C)(2),
would require alawyer whose client had falsdly stated to the court that there were no priors to
cdl upon his client to rectify such fraud on the court and to do so himsdlf if the client refused.
Opinion 75-19. "

On the basis of the disciplinary rules and the ethica obligations discussed above, the
Committee reaches the following conclusions: (1) When it appears to the lawyer that the court is
about to impose sentence based on incomplete or inaccurate information as to the defendant's
record of prior convictions, the lawyer has no duty to correct that information, provided that the
lawyer or the client had not affirmatively misrepresented to the court that there were no priors.
(2) If asked directly by the court whether the client has any prior convictions, the attorney must
protect his client's constitutional guarantees. See, e.g., Meshan v. Sate, 397 So.2d 1214 (Fla. 2d
DCA 1981).
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PROFESSIONAL ETHICS OF THE FLORIDA BAR
OPINION 82-3
May 20, 1982

An attorney who learns that his former dlient has committed a fraud upon a person or
tribuna during the attorney's representation may reved the fraud to the court only if the client's
fraud is clearly established under the guidelines of DR 7-102(B).

CPR: DR 4-101, DR 7-102, EC 8-5
Opinion: 75-19

Chairman Ervin stated the opinion of the committee:

A Floridaattorney inquires whether he has received information dlearly establishing that
his former client has committed afraud upon a person or tribund during the attorney's
representation, so as to give rise to a duty of the attorney to take further action pursuant to DR
7-102(B), Florida Code of Professiona Responsibility.

The attorney recites that during the course of his representation of two clients, he
prepared for execution by one client, and by an employee-witness, affidavits reciting the facts
and date of resignation of the dient as adirector and officer of a corporation. As a part of
pending proceedings, the other dient, ardative of first client, testified at deposition as to fact and
date of resignation. The affidavits were submitted to the court during pretria proceedings. The
fact of resignation and time of same were of significant importance to the ongoing litigation.

The attorney has, with approvd of the court, withdrawn from representation of the
cdlients. He recites his present doubt as to the truthfulness of the prior affidavits and depositions
based upon undescribed “credibility problems” he experienced with the clients prior to
withdrawal, together with the fact that the client signed one written communication to the lawyer
in aform indicating corporate officer status long after the purported date of resignation, and later
fabricated and attempted to persuade the attorney to accept a backdated, substitute written
communication not so indicating. '

The attorney recites that his two former clients and the employee-witness have steadfastly
maintained that the affidavits and depositions are true.

Since the information which has caused the attorney's doubt was secured from the client
during the course of representation, DR 4-101 of the Florida Code must be first considered. That
rule provides, in pertinent part, that:

DR 4-101 Preservation of Confidences and Secrets of a Client.
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(A) “Confidence” refers to information protected by the attorneyclient privilege
under applicable law, and “secret” refers to other information gained in the
professiona relationship that the cdlient has requested be held inviolate or the
disclosure of which would be embarrassing or would be likely to be detrimental to
the client.

(B) Except when permitted under DR 4-101(C) and (D), alawyer shal not
knowingly:

(1) Reved a confidence or secret of his client.

* % %

(C) A lawyer may reved.:

* % %

(2) Confidences or secrets when permitted under disciplinary rules.

(D) A lawyer shall reved:

(1) Confidences or secrets when required by |aw provided that alawyer required
by atribuna to make such adisclosure may first avail himself of &l appellate

remedies available to him.

(2) Theintention of his dlient to commit a crime and the information necessary to
prevent the crime.

* % %

(Emphasis supplied.)

Theinformation possessed by the inquiring attorney was gained in the professiona

relationship and its disclosure would be embarrassing or detrimentd to the client, so it isclearly a
“secret,” and may be a “confidence” as well, under the terms of DR 4-101(A). Under the terms of
subsection (B), the information may not be disclosed by the attorney unless disclosure is
authorized, or required, by one of the exceptions set forth in subsections (C) or (D).

Subsection (D) would appear ingpplicable in that no law has been cited compelling an

attorney to disclose past untruthfulness of his client; no tribuna seeks to compe! disclosure; and
an attorney is not required under subsection (2) to reved a completed crime (i.e., perjury) by his
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client. It is noted that DR 4-101(D)(2) of the Fiorida Code is substantialy broader than the
corresponding American Bar Association provision in requiring an attorney to disclose his
client's intention to commit any crime.
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The Florida provision is, however, prospective in operation and applies only to intended,
but not yet committed, crimes of a client.

Subsection (C) of DR 4-101 requires further analysis. That provision authorizes an
attorney to reveal confidences or secrets of a client “when permitted under disciplinary rules.”
This provision, in turn, makes pertinent DR 7-102(B) of the Florida Code, which provides:

DR 7-102 Representing a Client Within the Bounds of the Law.

* k %

(B) A lawyer who receives information clearly establishing that:

(1) Hisclient has, in the course of the representation, perpetrated afraud upon a
person or tribuna shall promptly cal upon his client to rectify the same, and if his
client refuses or is unable to do so, he shdl revea the fraud to the affected person
or tribunal .

(2) A person other than his client has perpetrated a fraud upon atribunal shall
promptly reved the fraud to the tribund.

(Emphasis supplied.)

The above-quoted provision was considered at length in prior Advisory Opinion 75-19 wherein it
was noted that the corresponding provision of the American Bar Association Code had been
amended to except from the duty of disclosure information protected as privileged
communication.

Guided by the absence of such an exception in the Florida Code, in Advisory Opinion
75-19 this Committee expressed its opinion that an attorney, upon [earning from his client that
the client had deliberately lied at a deposition, was required to withdraw from the representation
and to reved thefraud to the court if the client refused to rectify the fal se testimony.

A contrary conclusion as to duty of disclosureis at |east arguably suggested by EC 8-5 of
the Florida Code, which provides as follows:

EC 8-5 Fraudulent, deceptive, or otherwise illega conduct by a participant in a
proceeding before a tribuna or legidative body is inconsistent with fair
administration of justice, and it should never be participated in or condoned by
lawyers. Unless constrained by his obligation to preserve the confidences and
secrets of his client, alawyer should reved to appropriate authorities any
knowledge he may have of such improper conduct.
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(Emphasis supplied.)

The Committee is of the opinion, however, that thereis no red conflict or inconsistency
between DR 7-102(B) and EC 8-5. Where the circumstances required by DR 7-102(B) are
present, the attorney is not constrained by an obligation to preserve the confidences or secrets of
his client (as to the fraud) and disclosure must be made. Thisis, of course, consistent with the
aspirationa guideline of EC 8-5.

On the other hand, where the requirements of DR 7-102(B) are not met, then pursuant to
DR 4-101(B), the attorney is so constrained and should not make disclosure. This circumstanceis
excepted from the aspirationd guidedine of EC 8-5. Properly viewed, EC 8-5 is merely reflective
of the commands of DR 4-101(B) and exceptions recognized in that subsection.

The Committee, therefore, adheres to its prior Advisory Opinion 75-19, to the effect that
under the circumstances described in DR 7-102(B) of the Florida Code, an attorney is required to
disclose even confidences or secrets of his client. The Supreme Court of Florida, in adopting the
Florida Code in its present form, has recognized and mandated this limited exception to the
ordinary attorney-client relationship.in order to preserve the integrity of the system of
administration of justice. '

The exception is, however, limited by its own terms. DR 7-102(B) requires disclosure
only where the attorney:

... receives information clearly establishing that:

(1) his client has, in the course of the representation, perpetrated afraud upon a
person or tribundl. . . .

(Emphasis supplied.)

Thus, the Supreme Court has commanded that the confidentidity of the attorney-client
relationship will be sacrificed only where the dient's fraud is clearly established to have occurred
during the representation.

In prior Advisory Opinion 75-19 the client had expressly confirmed to the attorney that he
(the client) knew the true facts and had deliberately lied under oath to conced his assets. Thus,
the attorney possessed more than adequate information “clearly establishing” the client's fraud on
the tribuna during the lawyer's representation and disclosure was required.

No such definitive factud situation is presented in this inquiry, in that: (1) Theinquiring
attorney's former clients, and a third party, steadfastly maintain that the prior statements
regarding corporate resignation were true; (2) the form of signature indicating to the contrary
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could conceivably have been simple mistake; (3) the attempt to substitute communications to the
attorney could have been intended to correct a potentialy embarrassing mistake rather than
conced evidence of perjury; and (4) theinquiry is based in part on undescribed “credibility
problems” experienced between the clients and inquiring attorney during the representation.

Under such circumstances, this Committeeis of the opinion that it can provide guidance
only in the form of emphasizing that under DR 7-102(B) the test or standard is that the
information possessed must “clearly establish” fraud on the tribunal. The Committee is not a
fact-finding body, nor isit able to glean from limited correspondence, and then weigh, al the
subjective factors and factua considerations which would enter into the determination of whether
fraud is “clearly” established.

The responsibility for this factua determination must remain with the inquiring lawyer.

The foregoing is the opinion of amgjority of the Professiona Ethics Committee and is
hereby adopted as the Committee's proposed advisory opinion. One member of the Committee
would agree with the “clear establishment” test as set forth above, but would apply a continuing
wrong principle if the subject litigation was not concluded. One member of the Committeeis of
the opinion that the facts as presented fall short of “clearly establishing” fraud on a tribunal, and
that the Committee's opinion should proscribe disclosure.
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PROFESSIONAL ETHICSOF THE FLORIDA BAR
OPINION 75-19
March 15, 1977

An attorney who learns from his client that the client deliberately lied at a deposition
must withdraw from the representation and must reved the fraud to the court if the dient refuses
to rectify it.

Note: This opinion was affirmed by the Professiona Ethics Committee at its meeting on June
18, 1998. The Committee affirmed that amateriad misrepresentation during a deposition,
regardless of whether the deposition has been filed with the court, requires that the attorney take
remedia measures under Rule 4-3.3.

CPR: EC 7-6, EC 7-26; DR 4-101(B),(C) and (D), DR 7-102(B)(1) [DR 7-102(B)(1)
superseded by Rule 4-3.3]

Opinions: ABA Formd 268, 274. 341; ABA Informa 1314, 1318

Case: McKissick v. United States, 379 F.2d 754 (5th Cir. 1967)

Misc.: Drinker, Legal Ethics, p. 141

Vice Chairman Lehan stated the opinion of the committee:

A lawyer inquires as to whether he has a duty to disclose perjury committed by his client
in adivorce proceeding deposition wherein the dient lied as to certain assets. The lawyer was
aware of the true facts during the deposition but was not aware that the client had deliberately
lied until after the deposition when the lawyer, in private conversation with the dlient, asked
whether the client knew the true facts and the dient responded that he did and that he had
deliberately lied to conced assets. In the inquiry, the lawyer recognizes his duty to withdraw
from the employment, and the Committee unanimously agrees.

DR 7-102(B)(1) provides that “A lawyer who receives information clearly establishing
that . . . hisclient has, in the course of the representation, perpetrated a fraud upon a person or
tribunal shall promptly cal upon his client to rectify the same, and if his client refusesor is
unable to do so, he shall reveal the fraud to the affected person or tribunal.” The majority of the
Committee feels that a fraud has been perpetrated upon the court and the opposing party by such
perjury in adeposition and that further fraud would be perpetrated by permitting usein litigation
of aperjured deposition, such as the onereferred to in the inquiry, or by later testimony in like
fashion before the court if the deposition itself should not be used in evidence.

Theinquiry is silent as to whether the lawyer, upon learning of the perjury, specificdly
called upon the client to rectify same. Certainly the lawyer has aduty to do so. For the purpose of
this opinion the Committee finds implicit in the inquiry the facts that the lawyer did so call upon
the client and that the client refused to rectify the perjury.

26



DR 7-102(B)(1) does not specificdly refer to information received from the lawyer's
client; however, neither doesit purport to limit in any way the sources from which information of
the type described may be received. Therefore the Committee mgjority feels that that provision of
the CPR is inclusive of information from dlients. By referring to the requirement that the lawyer
cal upon the client to rectify the fraud and, if the client refuses, the lawyer shall reved the fraud
to the court, the provision may contemplate implicitly that such revelation to the court will
necessarily involve the client as a source of at least part of such information.

Under Canon 4, relating to confidences of aclient, DR 4-101(D)(2) provides that “A
lawyer shdl reved . . . the intention of his client to commit a crime and the information
necessary to prevent the crime.” Although under the circumstances indicated in the inquiry the
perjury had aready been committed when the lawyer ascertained positively that the client had
deliberately lied, the inquiry would seem to involve either further use of the deposition, which
would involve at least furtherance of the crime, or, if the client were to testify in court,
information concerning the intention of the dlient to perjure himself before the court. Therefore,
4-101(D)(2) would appear applicable. See dso McKissick v. United States, 379 F. 2d 754, 761
(5th Cir. 1967), saying that perjury is a continuing offense so long as dlowed to remain in the
record to influence the outcome.

Other provisions of Canon 4 are relevant. DR 4-101(B) provides that alawyer shdl not
reveal confidences of his client “except when permitted under DR 4-101(C) and (D).” Under
4-101(C), “a lawyer may reved . . . confidences or secrets when permitted under disciplinary
rules.”

EC 7-26 provides that “The law and disciplinary rules prohibit the use of fraudulent,
false, or perjured testimony or evidence,” and EC 7-6 states that a lawyer “may not do anything
furthering the creation or preservation of false evidence.”

In short, the Committee mgjority feds that the attorney-client privilegeis not to be
preserved at al costs, or at the cost of the principles represented by DR 7-102(B); that the Code
of Professiona Responsibility has specific application to the present inquiry; and that the
attorney must disclose the fraud to the court. It may be that in most such situations the lawyer's
action in cdling upon the client to rectify the fraud would dispose of the problem so that the
lawyer need not himself make disclosure to the court.

In McKissick v. United Sates, 379 F. 2d 754, 761, 762 (5th Cir. 1967), which involved a
lawyer's report to the court of aclient's admission to the lawyer of perjury, the Fifth Circuit took
the strong position that the lawyer fulfilled his duty in so reporting to the court and that if he had
not done so, he would have been subject to discipline. In afootnote the Fifth Circuit said:

Drinker, Legal Ethics 141 (1953): “A lawyer learning of fraud practiced by
hisclient onacourt * * * which the client declines to disclose must inform the
injured parties, and withdraw from the case, despite Canon 37 [of the Canons of
Professiond Ethics of the American Bar Association, this Canon covering the
lawyer's duty to preserve his client's confidence].” See also Canon 29 which
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provides in part: “The counsel upon the trial of cause in which perjury has been
committed owe it to the profession and to the public to bring the matter to the
knowledge of the prosecuting authorities.” We feel this duty may be equally
discharged by disclosure to the court itself. Disciplinary measures have been
successfully taken against attorneys who have continued with a civil case knowing
that their clients had presented perjured testimony . . . In re King, 7 Utah 2d 258,
322 P. 2d 1095 (1958) the court commented, “We cannot permit a member of the
bar to exonerate himself from falure to disclose known perjury by a* * *
statement * * * he had aduty of nondisclosure so as to protect his client whichis
paramount to his duty to disclose the same to the court, of which heis an officer,
and to which he in fact, owes a primary duty under circumstances such as are
evidenced in this case.” 322 P. 2d at 1097. But compare Gold, Split Loydty: An
Ethical Problem for the Crimind Defense Lawyer, 14 Clev.-Mar. L. Rev. 65,
69-70(1965).

379F. 2d at p. 761, N.2.

This Committee opinion has reference only to such crime and type of fraud committed by
the client in the course of the lawyer's representation of the client.

The Committee recognizes that the current ABA version of the Code of Professiona
Responsibility includes amendment of DR 7-102(B) to specificadly provide for the conflict under
these circumstances between alawyer's duty to the court and his duty to his client. That ABA
version differs from the Florida CPR in having, by such amendment, added the following proviso
to DR 7-102(B): “except when the information is protected as privileged communication.” See
ABA Formad Opinion 341 and ABA Informa Opinions 1314 and 1318. Whether the Florida
Code of Professiond Responsibility should aso be so amended would be a matter for the
consideration of the Supreme Court of Florida.

Two members of the Committee fed that disclosure of some type by the lawyer is
necessary but that the lawyer should simply advise the Court that use of the deposition in favor of
the client would, for reasons which the lawyer cannot disclose, constitute afraud upon the court.

A substantia minority of the Committee feels that the protection of the confidences of a
client is of paramount importance; that Canon 4 specificaly concerns protection of confidential
information received from a client whereas Canon 7 does not specificaly relate to information
from the client; that under the inquiry the perjury had aready been committed, therefore DR
4-101(D)(2) does not apply; and that the attorney should resign from the employment and take no
further action. See ABA Forma Opinion 268 and ABA Forma Opinion 274, both written under
the Canons of Professional Ethics. Opinion 268 states: “While ordinarily it is the duty of a
lawyer, as an officer of the court, to disclose to the court any fraud that he believesis being
practiced on the court, this duty does not transcend that to preserve the client's confidences.”
Also, the Committee minority feds that the exception added to the ABA version of DR 7-102(B)
should be found implicit in Florida DR 7-102(B) and that, in any event, the Florida Supreme
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Court should be asked to so amend the Florida Code of Professionad Responsibility for the
reasons stated in ABA Forma Opinion 341.
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RULE 4-1.6 CONFIDENTIALITY OF INFORMATION

4 RULES OF PROFESSIONAL CONDUCT
4-1 CLIENT-LAWYER RELATIONSHIP

RULE 4-1.6 CONFIDENTIALITY OF INFORMATION

(a) Consent Required to Reveal Information. A lawyer shall not reveal information relating
to representation of a client except as stated i subdivisions (b), (c), and (d), unless the client
gives informed consent.

(b) When Lawyer Must Reveal Information. A lawyer shall reveal such information to the
extent the lawyer reasonably believes necessary:

(1) to prevent a client from committing a crime; or

(2) to prevent a death or substantial bodily harm to another.

(c) When Lawyer May Reveal Information. A lawyer may reveal such information to the
extent the lawyer reasonably believes necessary: o

(1) to serve the client's interest unless it is information the client specifically requires not
to be disclosed;

(2) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and client;

(3) to establish a defense to a criminal charge or civil claim against the lawyer based
upon conduct in which the client was involved;

(4) to respond to allegations in any proceeding concerning the lawyer's representation of
the client; or

(5) to comply with the Rules of Professional Conduct.

(d) Exhaustion of Appellate Remedies. When required by a tribunal to reveal such
mformation, a lawyer may first exhaust all appellate remedies.

(e) Limitation on Amount of Disclosure. When disclosure is mandated or permitted, the
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lawyer shall disclose no more information than is required to meet the requirements or
accomplish the purposes of this rule.

| Comment

The lawyer is part of a judicial system charged with upholding the law. One of the lawyer's
functions is to advise clients so that they avoid any violation of the law in the proper exercise
of their rights. '

This rule governs the disclosure by a lawyer of information relating to the representation of a
client during the lawyer's representation of the client. See rule 4-1.18 for the lawyer's duties
with respect to information provided to the lawyer by a prospective client, rule 4-1.9(c) for
the lawyer's duty not to reveal information relating to the lawyer's prior representation of a
former client, and rules 4-1.8(b) and 4-1.9(b) for the lawyer's duties with respect to the use of
such information to the disadvantage of clients and former clients.

A fundamental principle in the client-lawyer relationship is that, in the absence of the client's
informed consent, the lawyer must not reveal information relating to the representation. See
terminology for the definition of informed consent. This contributes to the trust that is the
hallmark of the client-lawyer relationship. The client is thereby encouraged to seek legal
assistance and to communicate fully and frankly with the lawyer even as to embarrassing or
legally damaging subject matter. The lawyer needs this information to represent the client
effectively and, if necessary, to advise the client to refrain from wrongful conduct. Almost
without exception, clients come to lawyers in order to determine their rights and what is, in
the complex of laws and regulations, deemed to be legal and correct. Based upon experience,
lawyers know that almost all clients follow the advice given, and the law is upheld.

The principle of confidentiality is given effect in 2 related bodies of law, the attorney-client
privilege (which includes the work product doctrine) in the law of evidence and the rule of
confidentiality established in professional ethics. The attorney-client privilege applies in
judicial and other proceedings in which a lawyer may be called as a witness or otherwise
required to produce evidence concerning a client. The rule of client-lawyer confidentiality
applies in situations other than those where evidence 1s sought from the lawyer through
compulsion of law. The confidentiality rule applies not merely to matters communicated in
confidence by the client but also to all information relating to the representation, whatever its
source. A lawyer may not disclose such information except as authorized or required by the
Rules of Professional Conduct or by law. However, none of the foregoing limits the
requirement of disclosure in subdivision (b). This disclosure is required to prevent a lawyer
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from becoming an unwitting accomplice in the fraudulent acts of a client. See also Scope.

The requirement of maintaining confidentiality of information relating to representation applies
to government lawyers who may disagree with the policy goals that their representation is
designed to advance.

Autho rized disclosure

A lawyer is impliedly authorized to make disclosures about a client when appropriate in
carrying out the representation, except to the extent that the client's instructions or special
circumstances limit that authority. In litigation, for example, a lawyer may disclose
information by admitting a fact that cannot properly be disputed or in negotlatlon by making a
disclosure that facilitates a satisfactory conclusion.

Lawyers in a frm may, in the course of the firm's practice, disclose to each other information
relating to a client of the firm, unless the client has instructed that particular information be
confined to specified lawyers.

Disclosure adverse to client

The confidentiality rule is subject to limited exceptions. In becoming privy to information
about a client, a lawyer may foresee that the client intends serious harm to another person.
However, to the extent a lawyer is required or permitted to disclose a client's purposes, the
client will be inhibited from revealing facts that would enable the lawyer to counsel against a
wrongful course of action. While the vpub]ic may be protected if full and open communication
by the client is encouraged, several situations must be distinguished.

First, the lawyer may not counsel or assist a client in conduct that is criminal or fraudulent.
See rule 4-1.2(d). Similarly, a lawyer has a duty under rule 4-3.3(a)(4) not to use false
evidence. This duty is essentially a special instance of the duty prescribed in rule 4-1.2(d) to
avoid assisting a client in ctiminal or fraudulent conduct.

Second, the lawyer may have been innocently involved in past conduct by the client that was

criminal or fraudulent. In such a situation the lawyer has not violated rule 4-1.2(d), because to
"counsel or assist" criminal or fraudulent conduct requires knowing that the conduct is of that

character. |

Third, the lawyer may learn that a client intends prospective conduct that is criminal. As
stated in subdivision (b)(1), the lawyer shall reveal information in order to prevent such
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consequences. It is admittedly difficult for a lawyer to "know" when the criminal intent will
actually be carried out, for the client may have a change of mind.

Subdivision (b)(2) contemplates past acts on the part of a client that may result in present or
future consequences that may be avoided by disclosure of otherwise confidential
communications. Rule 4-1.6(b)(2) would now require the attorney to disclose information
reasonably necessary to prevent the future death or substantial bodily harm to another, even
though the act of the client has been completed.

The lawyer's exercise of discretion requires consideration of such factors as the nature of the
lawyer's relationship with the client and with those who might be injured by the client, the
lawyer's own involvement in the transaction, and factors that may extenuate the conduct in
question. Where practical the lawyer should seek to persuade the client to take suitable action.
In any case, a disclosure adverse to the client's mterest should be no greater than the lawyer
reasonably believes necessary to the purpose.

Withdrawal

If the lawyer's services will be used by the client in materially furthering a course of criminal
or fraudulent conduct, the lawyer must withdraw, as stated in rule 4-1.16(a)(1).

After withdrawal the lawyer is required to refrain from making disclosure of the client's
confidences, except as otherwise provided in rule 4-1.6. Neither this rule nor rule 4-1.8(b) nor
rule 4-1.16(d) prevents the lawyer from giving notice of the fact of withdrawal, and the
lawyer may also withdraw or disaffirm any opinion, document, affirmation, or the like.

Where the client is an organization, the lawyer may be in doubt whether contemplated
conduct will actually be carried out by the organization. Where necessary to guide conduct in

connection with the rule, the lawyer may make inquiry within the organization as indicated in
rule 4-1.13(b).

Dispute concerning lawyer's conduct

A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal
advice about the lawyer's personal responsibility to comply with these rules. In most
situations, disclosing information to secure such advice will be impliedly authorized for the
lawyer to carry out the representation. Even when the disclosure is not impliedly authorized,
subdivision (c)(5) permits such disclosure because of the importance of a lawyer's compliance
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with the Rules of Professional Conduct.

Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct
or other misconduct of the lawyer involving representation of the client, the lawyer may
respond to the extent the lawyer reasonably believes necessary to establish a defense. The
same is true with respect to a claim involving the conduct or representation of a former client.
The lawyer's right to respond arises when an assertion of such complicity has been made.
Subdivision (c) does not require the lawyer to await the commencement of an action or
proceeding that charges such complicity, so that the defense may be established by
responding directly to a third party who has made such an assertion. The right to defend, of
course, applies where a proceeding has been commenced. Where practicable and not
prejudicial to the lawyer's ability to establish the defense, the lawyer should advise the client
of the third party's assertion and request that the client respond appropriately. In any event,
disclosure should be no greater than the lawyer reasonably believes is necessary to vindicate
mnocence, the disclosure should be made in a manner that limits access to the information to
the tribunal or other persons having a need to know it, and appropriate protective orders or
other arrangements should be sought by the lawyer to the fullest extent practicable.

If the lawyer is charged with wrongdoing in which the client's conduct is implicated, the rule
of confidentiality should not prevent the lawyer from defending against the charge. Such a
charge can arise in a civil, criminal, or professional disciplinary proceeding and can be based
on a wrong allegedly committed by the lawyer against the client or on a wrong alleged by a
third person; for example, a person claiming to have been defrauded by the lawyer and client
acting together. A lawyer entitled to a fee is permitted by subdivision (c) to prove the services
rendered in an action to collect it. This aspect of the rule expresses the principle that the
beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary. As
stated above, the lawyer must make every effort practicable to avoid unnecessary disclosure
of information relating to a representation, to limit disclosure to those having the need to
know it, and to obtain protective orders or make other arrangements minimizing the risk of
disclosure. ‘

Disclosures otherwise required or authorized

The attorney-client privilege is differently defined in various jurisdictions. If a lawyer is called
as a witness to give testimony concerning a client, absent waiver by the client, rule 4-1.6(a)
requires the lawyer to invoke the privilege when it is applicable. The lawyer must comply with
the final orders of a court or other tribunal of competent jurisdiction requiring the lawyer to
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give information about the client.

The Rules of Professional Conduct in various circumstances permit or require a lawyer to
disclose mformation relating to the representation. See rules 4-2.3, 4-3.3, and 4-4.1. In
addition to these provisions, a lawyer may be obligated or permitted by other provisions of
law to give mformation about a client. Whether another provision of law supersedes rule 4-1.6
is a matter of interpretation beyond the scope of these rules, but a presumption should exist
against such a supersession.

Former client

The duty of confidentiality continues after the client-lawyer relationship has terminated. See
rule 4-1.9 for the prohibition against using such information to the disadvantage of the former
client.

[Revised: 10/01/2011]
© 2014 The Florida Bar | Disclaimer | Top of page | Gat &dohe Scrobat
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RULE 4-7.14

4 RULES OF PROFESSIONAL CONDUCT
4-7 INFORMATION ABOUT LEGAL SERVICES

RULE 4-7.14 POTENTIALLY MISLEADING ADVERTISEMENTS

A lawyer may not engage in potentially misleading advertising, |

(a) Potentially Misleading Advertisements. Potentially misleading advertisements include,
but are not limited to:

(1) advertisements that are subject to varying reasonable interpretations, 1 or more of
which would be materially misleading when considered in the relevant context;

(2) advertisements that are literally accurate, but could reasonably mislead a prospective
client regarding a material fact; |

(3) references to a lawyer's membership in, or recognition by, an entity that purports to
base such membership or recognition on a lawyer's ability or skill, unless the entity
conferring such membership or recognition is generally recognized within the legal
profession as being a bona fide organization that makes its selections based upon
objective and uniformly applied criteria, and that includes among its members or those
recognized a reasonable cross-section of the legal community the entity purports to
cover;

(4) a statement that a lawyer is board certified, a specialist, an expert, or other variations
of those terms unless:

(A) the lawyer has been certified under the Florida Certification Plan as set forth in
chapter 6, Rules Regulating the Florida Bar and the advertisement includes the
area of certification and that The Florida Bar is the certifying organization;

(B) the lawyer has been certified by an organization whose specialty certification
program has been accredited by the American Bar Association or The Florida Bar.
as provided elsewhere in these rules. A lawyer certified by a specialty certification
program accredited by the American Bar Association but not The Florida Bar must
include the statement "Not Certified as a Specialist by The Florida Bar" in
reference to the specialization or certification. All such advertisements must
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include the area of certification and the name of the certifying organization; or

(C) the lawyer has been certified by another state bar if the state bar program
grants certification on the basis of standards reasonably comparable to the
standards of the Florida Certification Plan set forth in chapter 6 of these rules and
‘the advertisement includes the area of certification and the name of the certifying
organization. |

In the absence of such certification, a lawyer may communicate the fact that the
lawyer limits his or her practice to 1 or more fields of law; or

(5) information about the lawyer's fee, including those that indicate no fee will be
charged in the absence of a recovery, unless the advertisement discloses all fees and
expenses for which the client might be liable and any other material information relating
to the fee. A lawyer who advertises a specific fee or range of fees for a particular
service must honor the advertised fee or range of fees for at least 90 days unless the
advertisement specifies a shorter period; provided that, for advertisements in the yellow
pages of telephone directories or other media not published more frequently than
annually, the advertised fee or range of fees must be honored for no less than 1 year
following publication.

(b) Clarifying Information. A lawyer may use an advertisement that would otherwise be
potentially misleading if the advertisement contains information or statements that adequately
clarify the potentially misleading issue.

Comment

Awards, Honors, and Ratings

Awards, honors and ratings are not subjective statements characterizing a lawyer's skills,
experience, reputation or record. Instead, they are statements of objectively verifiable facts
from which an inference of quality may be drawn. It is therefore permissible under the rule
for a lawyer to list bona fide awards, honors and recognitions using the name or title of the
actual award and the date it was given. If the award was given in the same year that the
advertisement is disseminated or the advertisement references a rating that is current at the
time the advertisement is disseminated, the year of the award or rating is not required.

For example, the following statements are permissible:
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' : "John Doe is AV rated by Martindale-Hubbell. This rating is Martindale-Hubbell's
highest rating."

"Jane Smith was named a 2008 Florida Super Lawyer by Super Lawyers
Magazine."

Claims of Board Certification, Specialization or Expertise

This rule permits a lawyer or law firm to indicate areas of practice in communications about
the lawyer's or law firm's services, provided the advertising lawyer or law firm actually -
practices in those areas of law at the time the advertisement is disseminated. If a lawyer
practices only in certain fields, or will not accept matters except in such fields, the lawyer is
permitted to indicate that. A lawyer who is not certified by The Florida Bar, by another state
bar with comparable standards, or an organization accredited by the American Bar
Association or The Florida Bar may not be described to the public as a "specialist,"
"specializing," "certified," "board certified," being an "expert," having "expertise," or any
variation of similar import. A lawyer may indicate that the lawyer concentrates in, focuses on,
or limits the lawyer's practice to particular areas of practice as long as the statements are true.

Certification is specific to individual lawyers; a law firm cannot be certified, and cannot claim
specialization or expertise in an area of practice per subdivision (c) of rule 6-3.4. Therefore,
an advertisement may not state that a law firm is certified, has expertise i, or specializes in
any area of practice. '

A lawyer can only state or imply that the lawyer is "certified," a "specialist," or an "expert" in
the actual area(s) of practice in which the lawyer is certified. A lawyer who is board certified
in civil trial law, may so state that, but may not state that the lawyer is certified, an expert in,
or specializes in personal injury. Similarly, a lawyer who is board certified in marital and
family law may not state that the lawyer specializes in divorce. |

Fee and Cost Information

Every advertisement that contains information about the lawyer's fee, including a contingent
fee, must disclose all fees and costs that the client will be liable for. If the client is, in fact, not
responsible for any costs in addition to the fee, then no disclosure is necessary. For example,
if a lawyer charges a flat fee to create and execute a will and there are no costs associated
with the services, the lawyer's advertisement may state only the flat fee for that service.

However, if there are costs for which the client is responsible, the advertisement must
- disclose this fact. For example, if fees are contingent on the outcome of the matter, but the
client is responsible for costs regardless of the matter's outcome, the following statements are

http:/Aww floridabar.org/divexe/rrtib.nsf/FV/1E600391B961413D85257B48005BDCAC



1/21/2014 RULE 4-7.14
“permissible: "No Fee if No Recovery, but Client is Responsible for Costs," "No Fee if No

Recovery, Excludes Costs," "No Recovery, No Fee, but Client is Responsible for Costs" and
other similar statements.

On the other hand, if both fees and costs are contingent on the outcome of a personal injury
case, the statements "No Fees or Costs If No Recovery" and "No Recovery - No Fees or
Costs" are permissible.

[Revised: 05/01/2013]
© 2014 The Florida Bar | Disclaimer | Top of page | Gat Adobe Acrobat
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RULE 4-8.2 JUDICIAL AND LEGAL OFFICIALS

4 RULES OF PROFESSIONAL CONDUCT
4-8 MAINTAINING THE INTEGRITY OF THE PROFESSION

RULE 4-8.2 JUDICIAL AND LEGAL OFFI CIALS

(a) Impugning Qualifications and Integrity of Judges or Other Officers. A lawyer shall not
make a statement that the lawyer knows to be false or with reckless disregard as to its truth or
falsity concerning the qualifications or integrity of a judge, mediator, arbitrator, adjudicatory
officer, public legal officer, juror or member of the venire, or candidate for election or
appointment to judicial or legal office.

(b) Candidates for Judicial Office; Code of Judicial Conduct Applies. A lawyer who is a
candidate for judicial office shall comply with the applicable provisions of Florida's Code of
Judicial Conduct.

Comment

Assessments by lawyers are relied on in evaluating the professional or personal fitness of
persons being considered for election or appointment to judicial office and to public legal
offices, such as attorney general, prosecuting attorney, and public defender. Expressing honest
and candid opinions on such matters contributes to improving the administration of justice.
Conversely, false statements by a lawyer can unfairly undermine public confidence in the
administration of justice. '

False statements or statements made with reckless disregard for truth or falsity concerning
potential jurors, jurors serving in pending cases, or jurors who served in concluded cases
undermine the impartiality of future jurors who may fear to execute their duty if their decisions
are ridiculed. Lawyers may not make false statements or any statement made with the intent to
ridicule or harass jurors. '

When a lawyer seeks judicial office, the lawyer should be bound by applicable limitations on
political activity. |

To maintain the fair and independent administration of justice, lawyers are encouraged to |
continue traditional efforts to defend judges and courts unjustly criticized.
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~ RULE 4-7.13

4 RULES OF PROFESSIONAL CONDUCT
4-7 INFORMATION ABOUT LEGAL SERVICES

RULE 4-7.13 DECEPTIVE AND INHERENTLY MISLEADING
ADVERTISEMENTS ' :

A lawyer may not engage in deceptive or inherently misleading advertising.

(a) Deceptive and Inherently Misleading Advertisements. An advertisement is deceptive or
inherently misleading if it:

(1) contains a material statement that is factually or legally inaccurate;
(2) omits information that is necessary to prevent the information supplied from being
misleading; or

(3) implies the existence of a material nonexistent fact.

(b) Examples of Decepﬁve and Inherently Misleading Advertisements. Deceptive or ,
inherently misleading advertisements include, but are not limited to advertisements that contain:

(1) statements or information that can reasonably be interpreted by a prospective client as a
prediction or guaranty of success or specific results;

(2) references to past results unless such information is objectively verifiable, subject to
rule 4-7.14;

(3) comparisons of lawyers or statements, words or phrases that characterize a lawyer's or
law firm's skills, experience, reputation or record, unless such characterization is
objectively verifiable;

(4) references to areas of practice in which the lawyer or law firm does not practice or
intend to practice at the time of the advertisement;

(5) a voice or image that creates the erroneous impression that the person speaking or
shown is the advertising lawyer or a lawyer or employee of the advertising firm. The
following notice, prominently displayed would resolve the erroneous impression: "Not an
employee or member of law firm"; |
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An example of a material omission is stating "over 20 years’ experience" when the experience is
the combined experience of all lawyers in the advertising firm. Another example is a lawyer who
states "over 20 years’ experience” when the lawyer includes within that experience time spent as
a paralegal, investigator, police officer, or other nonlawyer position.

Implied Existence of Nonexistent Fact

An example of the implied existence of a nonexistent fact is an advertisement stating that a
lawyer has offices in multiple states if the lawyer is not licensed in those states or is not
authorized to practice law. Such a statement implies the nonexistent fact that a lawyer is licensed
or is authorized to practice law in the states where offices are located.

Another example of the implied existence of a nonexistent fact is a statement in an advertisement
that a lawyer is a founding member of a legal organization when the lawyer has just begun
practicing law. Such a statement falsely implies that the lawyer has been practicing law longer
than the lawyer actually has.

Predictions of Success

Statements that promise a specific result or predict success in a legal matter are prohibited
because they are misleading. Examples of statements that impermissibly predict success include:
"I will save your home," "I can save your home," "I will get you money for your 1n3ur1es " and
"Come to me to get acquitted of the charges pending against you."

Statements regarding the legal process as opposed to a specific result generally will be
considered permissible. For example, a statement that the lawyer or law firm will protect the
client's rights, protect the client's assets, or protect the client's family do not promise a specific
legal result in a particular matter. Similarly, a statement that a lawyer will prepare a client to
effectively handle cross-examination is permissible, because it does not promise a specific result,
but describes the legal process. |

Aspirational statements are generally permissible as such statements describe goals that a lawyer
or law firm will try to meet. Examples of aspirational words include "goal," "strive," "dedicated,"
"mission," and "philosophy." For example, the statement, "My goal is to achieve the best
possible result in your case," is permissible. Similarly, the statement, "If you've been injured
through no fault of your own, I am dedicated to recovering damages on your behalf," is
permissible.

Modifying language can be used to prevent language from running afoul of this rule, For
example, the statement, "I will get you acquitted of the pending charges," would violate the rule
as it promises a specific legal result. In contrast, the statement, "I will pursue an acquittal of your
pending charges," does not promise a specific legal result. It merely conveys that the lawyer will
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The prohibition against comparisons that cannot be factually substantiated would preclude a
lawyer from representing that the lawyer or the lawyer's law firm is "the best," or "one of the
best," in a field of law.

On the other hand, statements that the law firm is the largest in a specified geographic area, or is
the only firm in a specified geographic area that devotes its services to a particular field of
practice are permissible if they are true, because they are comparisons capable of being factually
substantiated.

Characterization of Skills, Experience, Reputation or Record

The rule prohibits statements that characterize skills, experience, reputation, or record that are
not objectively verifiable. Statements of a character trait or attribute are not statements that
characterize skills, experien'ce, or record. For example, a statement that a lawyer is aggressive,
intelligent, creative, honest, or trustworthy is a statement of a lawyer's personal attribute, but
does not characterize the lawyer's skills, experience, reputation, or record. Such statements are
permissible. '

Descriptive statements characterizing skills, experience, reputation, or a record that are true and
factually verified are permissible. For example, the statement "Our firm is the largest firm in this
city that practices exclusively personal injury law," is permissible if true, because the statement
is objectively verifiable. Similarly, the statement, "I have personally handled more appeals
before the First District Court of Appeal than any other lawyer in my circuit," is permissible if
the statement is true, because the statement is objectively verifiable.

Descriptive statements that are misleading are prohibited by this rule. Descriptive statements
such as "the best," "second to none," or "the finest" will generally run afoul of this rule, as such
statements are not objectively verifiable and are likely to mislead prospective clients as to the
quality of the legal services offered.

Aspirational statements are generally permissible as such statements describe goals that a lawyer
or law firm will try to meet. Examples of aspirational words include "goal," "dedicated,"
"mission," and "philosophy." For example, the statement, "I am dedicated to excellence in my
representation of my clients," is permissible as a goal. Similarly, the statement, "My goal is to
provide high quality legal services," is permissible. | ’

Areas of Practice

This rule is not intended to prohibit lawyers from advertising for areas of practice in which the
lawyer intends to personally handle cases, but does not yet have any cases of that particular type.

Dramatizations
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 This rule prohibits use of a judicial, executive, or legislative branch title, unless accompanied by
clear modifiers and placed subsequent to the person’s name, when used to refer to a current or
former officer of the judicial, executive, or legislative branch. Use of a title before a name is

" inherently misleading in that it implies that the current or former officer has improper influence.
Thus, the titles Senator Doe, Representative Smith, Former Justice Doe, Retired Judge Smith,
Governor (Retired) Doe, Former Senator Smith, and other similar titles used as titles in
conjunction with the lawyer’s name are prohibited by this rule. This includes, but is not limited
to, use of the title in advertisements and written commumcatlons computer—accessed

commumcatlons letterhead, and business cards.

However, an accurate representation of one's judicial, executive, or legislative experience is
permitted if the reference is subsequent to the lawyer's name and is clearly modified by terms
such as “former" or “retired.” For example, a former judge may state “Jane Doe, Florida Bar
member, former circuit judge” or “Jane Doe, retired circuit judge.”

As another example, a former state representative may not include "Representative Smith
(former)" or "Representative Smith, retired” in an advertisement, letterhead, or business card.
However, a former representative may state, "John Smith, Florida Bar member, former state
representative.”

Further, an accurate representation of one's judicial, executive, or legislative experience is
permitted in reference to background and experience in biographies, curriculum vitae, and
resumes if accompanied by clear modifiers and placed subsequent to the person’s name, For
example, the statement "John Jones was governor of the State of Florida from [ . . . years of

service . . . |" would be permissible.

Also, the rule governs attorney advertising. It does not apply to pleadings filed in a court. A
practicing attorney who is a former or retired judge shall not use the title in any form in a court
pleading. If a former or retired Judge uses her previous title in a pleading, she could be
sanctioned.

[Revised: 05/01/2013]
© 2014 The Florida Bar | Disclaimer | Top of page | Get Adobe Acrohat
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Guidelines for Professional Conduct from the Florida Bar {General (A)}{4))

"A lawyer should be courteous and civil in all professional dealings with other persons.
Lawyers should act in a civil manner regardless of the ill feelings that their clients may have
‘toward others. Lawyers can disagree without being disagreeable. Effective and zealous
representation does not require antagonistic or acrimonious behavior. Whether orally or in
writing, lawyers should avoid vulgar |anguage disparaging personal remarks or acrimony
toward other counsel, parties, or witnesses."
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BEFORE THE HEARING BOARD

OF THE
ILLINOIS ATTORNEY REGISTRATION
o AND
DISCIPLINARY COMMISSION
In the Matter of:

BETTY TSAMIS, : Commission No. 2013PR00095
Attorhey-Respondent, : FILED --- August 26, 2013
 No.6288664. |

COMPLAINT

Jerome Larkin, Administrator of the Attorney Registration and Disciplinary Commission, by his attorney, Gina M.
Abbatemarco, pursuant to Supreme Court Rule 753(b), complains of Respondent, Betty Tsamis, who was licensed
to practice law in Illinois on May 4, 2006, and alleges that Respondent has engaged in the following conduct
which tends to defeat the administration of justice or to bring the courts or the legal profession into disrepute and
which subjects Respondent to discipline pursuant to Supreme Court Rule 770:

COUNT1
(Conversion of $2,057.54 from Kris Klimek's settlement proceeds)

1. On January 17, 2011, Kris Klimek ("Klimek") was involved in an incident in which she was injured as a result
of an accident on the premises of Malibu East Condominiums in Chicago, Illinois. As a result of the incident,
Klimek sustained various injuries and incurred medical expenses.

2. On or about February 27, 2011, Respondent agreed to represent Klimek in a claim against Malibu East Condo
Association and Sudler & Company (Malibu's management company) relating to the January 17, 2011 incident.
At that time, Respondent and Klimek agreed that Respondent's receipt of a fee would be contingent upon
Respondent recovering a settlement or award on behalf of Klimek, and that Respondent would receive as her fee
an amount equal to one-third of any such recovery, plus costs.

3. On or about August 2, 2011, Klimek agreed to release her claims against Sudler & Company and Malibu East
Condo Association and its insurer, Hartford Fire Insurance Company ("Hartford Insurance"), in exchange for the
payment of $14,142.68.

4. On or about August 22, 2011, Respondent received Hartford draft numbers 1053652470, 1053661975, and
1053652488 in the respective amounts of $4,713.75, $5,486.25 and $3,942.68. Draft number 1053652470
represented Respondent's fee under the fee agreement described in paragraph two, above. Draft number
1053661975 represented Klimek's portion of the settlement of her claims. Draft number 1053652488 represented
the proceeds owed to Medicare, Medicaid/HFS Bureau of Collections in satisfaction of their respective liens.

5. On September 7, 2011, Respondent sent draft number 1053661975 to Klimek. Respondent deposited draft
number 1053652488 into an account ending in the four digits "5051" at PNC Bank, N.A. That account
(hereinafter "client fund account”) was entitled "Tsamis Law Firm P.C. IOLTA Account" and was used by
Respondent as a depository of funds belonging to Respondent's clients, to third parties, or, presently or
potentially, to Respondent.

6. Between August 22, 2011 and December 30, 2011, Respondent negotiated an agreed reduction of the Medicaid .
lien but the Medicare lien remained unresolved. On or about December 30, 2011, Respondent drew check number

1081 on account number 5051, which she made payable to HFS Collections, in the amount of $197.24 in payment
of Medicaid's lien.
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7. After paying the Medicaid lien on December 30, 2011, as set forth in paragraph six, above, Respondent was “
obligated to hold for Klimek's or Medicare's benefit, the remaining $3,745.44 from the proceeds of draft number
1053652488.

8. On February 14, 2012, prior to any distribution of settlement funds to Medicare and Klimek, the balance in
Respondent's client fund account fell to $1,687.90 as Respondent drew checks on the account in payment of her
business and personal obligations.

9. Between September 7, 2011, and February 14, 2012, Respondent used for Respondent's own business or
personal purposes at least $2,057.54 of the settlement proceeds owed to Medicare and Klimek.

10. At no time did Klimek, Medicare, or anyone on their behalf, authorize Respondent to use any portion of the
proceeds of draft number 1053652488 for Respondent's own business or personal use.

11. On or about April 17, 2012, Medicare agreed to accept $717.63 from the proceeds of Klimek's settlement in
satisfaction of its lien.

12. Between April 20, 2012 and April 26, 2012, Respondent paid $717.63 to Medicare in payment of its lien and
$3,027.81 to Klimek, which represented the balance of the settlement proceeds due to Klimek after payment of the
Medicare and Medicaid liens.

13. By reason of the conduct described above, Respondent has engaged in the following misconduct:
a. conversion;

b. failure to promptly pay or deliver funds to a client which the client was entitled to
receive, in violation of Rule 1.15(d) of the Iilinois Rules of Professional Conduct
(2010);

¢. conduct involving dishonesty, fraud, deceit or misrepresentation, in violation of
Rule 8.4(c) of the Illinois Rules of Professional Conduct (2010); and

d. conduct prejudicial to the administration of justice, in violation of Rule 8.4(d) of
the Illinois Rules of Professional Conduct (2010).

COUNT 1II
(Revealing client information involving Richard Rinehart)

14. On or about September 6, 2012, Respondent agreed to represent Richard Rinehart ("Rinehart") in matters
related to Rinehart's securing unemployment benefits from his former employer, American Airlines. Shortly
before hiring Respondent, American Airlines had terminated Rinehart's employment as a flight attendant because
Rinehart allegedly assaulted a fellow flight attendant during a flight. At that time, Rinehart paid Respondent
$1,500 towards her fee.

15. Between September 6, 2012 and January 16, 2013, Respondent met with Rinehart on at least two occasions
and obtained information from Rinehart concerning his employment history at American Airlines and information
concerning the alleged incident involving the other flight attendant. Respondent also reviewed Rinehart's
personnel file, which she had obtained from American Airlines.

16. On or about January 16, 2013, Respondent represented Rinehart at a telephonic hearing before the Illinois
Department of Employment Security ("IDES"), which resulted in the IDES denying Rinehart unemployment
benefits. Shortly thereafter, Rinehart terminated Respondent's representation of him.

17. On or about February 5, 2013, Rinehart posted a client review of Respondent's services on the legal referral
website AVVO, in which he discussed his dissatisfaction with Respondent's services. Rinehart stated in the
posting that "She only wants your money, claims "always on your side" is a huge lie. Paid her to help me secure
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unemployment she took my money knowing full well a certain law in Illinois would not let me collect
unemployment. [N]ow is billing me for an additional $1500 for her time."

18. Between February 7, 2013 and February 8, 2013, Respondent contacted Rinehart by email and requested that
Rinehart remove the February 5, 2013 posting about her on AVVO. Rinehart responded that he refused to remove
the posting unless he received a copy of his files and a full refund of the $1,500 he had paid.

19. Sometime between February 5, 2013 and April 10, 2013, AVVO removed Rinehart's posting from its online
client reviews of Respondent.

20. On or about April 10, 2013, Rinehart posted a second client review of Respondent on AVVO. In the April 10,
2013 posting, Rinehart stated that "I paid Ms. Tsamis $1500 to help me secure unemployment while she knew full
well that a law in Illinois would prevent me from obtaining unemployment benefits."

21. On or about April 11, 2013, Respondent posted a reply to Rinehart's April 10, 2013 client review. In that reply
Respondent stated that:

"This is simply false. The person did not reveal all
the facts of his situation up front in our first and:
second meeting. [sic] When 1 received his
personnel file, I discussed the contents of it with
him and informed him that he would likely lose
unless the employer chose not to contest the
unemployment (employers sometimes do is [sic]).
Despite knowing that he would likely lose, he chose
to go forward with a hearing to try to obtain
benefits. I dislike it very much when my clients
lose but I cannot invent positive facts for clients
when they are not there. I feel badly for him but his
own actions in beating up a female coworker are
what caused the consequences he is now so upset
about.”

22. By stating in her April 11, 2013 AVVO posting that Rinehart beat up a female coworker, Respondent revealed
information that she had obtained from Rinehart about the termination of his employment. Respondent's
statements in the posting were designed to intimidate and embarrass R1nehart and to keep him from posting
additional information about her on the AVVO website.

23. By reason of the conduct described above, Respondent has engaged in the following misconduct:

a. revealing information relating to the representation of a client without the client's
informed consent, in violation of Rule 1.6(a) of the 1111n01s Rules of Professional
Conduct (2010);

b. using means in representing a client that have no substantial purpose other than to
embarrass, delay, or burden a third person, in v1olat1on of Rule 4.4 of the Illinois
Rules of Professional Conduct (2010); and

¢. conduct which is prejudicial to the administration of justice or which tends to
defeat the administration of justice or to bring the courts or the legal profession
into dlsrepute

WHEREFORE, the Administrator requests that this matter be assigned to a panel of the Hearing Board, that a
hearing be held, and that the panel make findings of fact, conclusions of fact and law, and a recommendation for
- such discipline as is warranted.
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Respectfully submitted,

Jerome Larkin, Administrator
Attorney Registration and
Disciplinary Commission

By: Gina M. Abbatemarco
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This month’s blog post addresses three cases involving ratings of lawyers by online postings, through
sites such as Avvo or Yelp. In two cases, lawyers used false identities, either to trash an opponent or
to promote the lawyer. In the third case, a former client posted an on-line review of the lawyer’s
services that includes accusations the lawyer regarded as false. The lawyer’s response disclosed
confidential client information, raising the issue of how far a lawyer may make disclosures in self-
defense.

A. Facts. Carlson represented the husband in a contentious divorce. Carlson had a difficult
relationship with opposing counsel, S.L. Posing as a fictitious former client of S.L., Carlson posted a
very negative review of S.L. on the lawyer review site, Avvo. Avvo shared the review with S.L. At
S.L.’s request, Avvo determined the review came from Carlson’s computer. S.L. shared the facts with
Carlson’s employer. After initially claiming innocence, Carlson confessed to the employer, removed
the Avvo posting and apologized to S.L.

B. Consequences. Carlson resigned her employment. Carlson also stipulated to a public reprimand,
imposed by the court. Carlson’s conduct involved dishonesty and gratuitously burdening a third
person, in violation of Rules 4.4(a) and 8.4(c). In re Carlson, 833 N.W.2d 402 (Minn. 2013).

C. Related Cases. Thrashing (5™ degree assault) opposing counsel, has the same result as frashing -
a public reprimand. In re Stafford, 373 N.W.2d 275 (Minn. 1985). Other cases in which attorneys
have assumed false identities, or caused agents to do s0, have resulted in pubhc or prlvate d1301p11ne
depending on the facts. William J. Wernz, cati 1 Get 2

LAW. (Oct. 30, 20006).
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A. Old Self-Laudation. Decades ago, when ethics rules were more dominantly aimed at
distinguishing the profession of lawyering from the lower standards of business, “self-laudation” was
an offense. It meant unduly calling attention to oneself, as by advertising, or using blue stationery, or
conniving to receive favorable notice in the media. Since the late 1970s, when the U.S. Supreme
Court began applying First Amendment commercial speech standards to lawyer ads, few vestiges of
the self-laudation prohibitions remain.

B. New Self-Laudation: Yelp. Some who are the subjects of online ratings are tempted to inflate
ratings with their own opinions. A recently-filed lawsuit alleges that a San Diego firm surrendered to
temptation. Allegedly, the firm caused employees and a spouse to post laudatory pseudo-client
ratings. Whether the suit has merit and whether discipline proceedings may follow is to be
determined.

A. Discipline Complaint. On August 26, 2013, the Illinois Attorney Registration and Discipline
Commission (ARDC) filed an ethics complaint against a lawyer, Betty Tsamis. The second count
alleged a malicious breach of confidentiality. /n re Tsamis, Commission File No. 2013PR00095.

B. The Underlying Case. Tsamis represented Rinehart in an unemployment compensation case. The
case was lost. A bad fact for Rinehart was that, as Tsamis later disclosed, Rinehart had been fired for
beating up a female coworker. Rinehart did not pay all of Tsamis’ fees.

C. The Client’s Online Attacks. Rinehart posted a client review of Respondent’s services on the legal
referral website Avvo in which he discussed his dissatisfaction with Tsamis’ services. Rinehart stated
in the posting, “She only wants your money, claims ‘always on your side’ is a huge lie. Paid her to
help me secure unemployment, she took my money knowing full well a certain law in Illinois would
not let me collect unemployment. [N]ow is billing me for an additional $1500 for her time.”

D. The Lawyer’s Defense and Offense. Tsamis responded to Rinehart’s second critical review. “This
is simply false. The person did not reveal all the facts of his situation up front in our first and second
meeting. [sic] When I received his personnel file, I discussed the contents of it with him and informed
him that he would likely lose unless the employer chose not to contest the unemployment (employers
sometimes do is [sic]). Despite knowing that he would likely lose, he chose to go forward with a
hearing to try to obtain benefits. I dislike it very much when my clients lose but I cannot invent
positive facts for clients when they are not there. I feel badly for him but his own actions in beating up
a female coworker are what caused the consequences he is now so upset about.” The ARDC
Complaint alleged Tsamis’ last sentence violated Rule 1.6.

E. The Minnesota Confidentiality Exception Rule — Disclosure in a “Controversy.” Rule 1.6(b)(8)
provides, “(b) A lawyer may reveal information relating to the representation of a client if: ... (8) the
lawyer reasonably believes the disclosure is necessary to establish a claim or defense on behalf of the
lawyer in an actual or potential controversy between the lawyer and the client, to establish a defense
in a civil, criminal, or disciplinary proceeding against the lawyer based upon conduct in which the
client was involved, or to respond in any proceeding to allegations by the client concerning the
lawyer’s representation of the client.”
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F. The Illinois (and Model Rule) Confidentiality Exception Rule. The ABA Model Rule, and
Hlinois Rule 1.6(b)(5) differ slightly from the Minnesota counterpart: “A lawyer may reveal
information relating to the representation of a client to the extent the lawyer reasonably believes
necessary: ... (5) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer
based upon conduct in which the client was involved, or to respond to allegations in any proceeding
concerning the lawyer’s representation of the client.”

G. Longstanding Tradition Permitted a Lawyer to Disclose to “Defend . . .Against an Accusation”
in Minnesota. From 1985 to 2005, Minnesota Rule 1.6(b) allowed a lawyer to reveal client
information needed to “defend... against an accusation of wrongful conduct.” Before 1985, the
Minnesota Code of Professional Responsibility likewise allowed disclosure to defend against such an
accusation. Minn. Code. Prof. Resp., DR 4-101. Before the Code, an ABA opinion and a leading
commentary likewise found, “The lawyer may make such disclosures as are necessary to protect
himself against false accusations,....” Henry S. Drinker, Legal Ethics 138 (1953), citing ABA Op.
202 and other authorities. Thus, the traditional view was that a lawyer could disclose confidential
client information as needed to defend the lawyer against an accusation of wrongful conduct,
regardless of whether the debate occurred outside of litigation.

H. Necessary Disclosure Permitted Without Litigation Context. Some of the confidential
information Tsamis revealed to defend herself was not the basis of any charge of wrongful disclosure.
Tsamis’ public disclosure of her advice to Rinehart, “he would likely lose” was not alleged to be
improper. The ARDC thereby apparently took the position that information needed for defense in a
“controversy,” outside the litigation context, could be disclosed.

I. Allegedly Unnecessary Disclosure — “Beating Up a Female Coworker.” Tsamis went a step
farther in defending herself. She stated that Rinehart’s “own actions in beating up a female coworker
are what caused the consequences he is now so upset about.” The ARDC charged this disclosure
violated both Rule 1.6 and Rule 4.4(a). In the ARDC’s view, the disclosure was unnecessary and was
made to intimidate and embarrass Rinehart.

J. Analysis. Rinehart had twice posted that Tsamis sought fees rather than Rinehart’s welfare,
because Tsamis “took my money knowing full well a certain law in Illinois would not let me collect
unemployment.” The ARDC citations from Rinehart’s postings do not include any claim by Rinehart
that he had a meritorious case that had been lost by Tsamisis’ incompetence. Thus, it may appear that
the “beating up a coworker” disclosure was unnecessary for self-defense. However, Tsamis could
argue that her disclosure was necessary to rebut Rinehart’s claim that Tsamis’ failure to disclose a law
was the problem with his case, rather than his own conduct. Tsmasis might also be able to argue that
she did not make any disclosure, because the filings in Rinehart’s case are public records.

K. Are Reports From Public Records Disclosures of Client Information? Assume that Rinehart’s
unemployment compensation file was a public record. In Minnesota, does a lawyer’s disclosure of
client information in a public record fall within the protection of Rule 1.6? The only reported case
gives a negative, but not fully authoritative, answer. OLPR charged Fuller, a lawyer, with violating
Rule 1.6 by disclosing his client’s criminal record. A Supreme Court referee rejected this charge,
reasoning, “A similar check by any member of the public would show that Hanson had been
convicted of the bad check charge.” In re Fuller, 621 N.W.2d 460 (Minn. 2001). OLPR did not
appeal this finding, and so the issue was not presented to the Supreme Court. Most authorities hold
that Rule 1.6 is violated by a lawyer’s unnecessary disclosure of negative information about clients
found in public records, at least when the records are not readily available or well known.
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L. Does “Defense in a Controversy” Require Actual or Looming Litigation? In the author’s
opinion, “controversy” extends beyond actual or looming litigation, to situations such as Rinehart’s
attack on Tsamis’ reputation. Without deciding whether all of Tsamis’ disclosures were “necessary,”
the author agrees with the ARDC that disclosures necessary for defense may be made in an online
controversy, such as that involving Tsamsis and Rinehart. For approximately before 2005, when the
current Rule 1.6 was adopted, disclosures necessary to defend against an “accusation of wrongful
conduct” were permitted, outside the litigation context. There was no intent, with the 2005 Rule
amendments, to alter this permission, by using “controversy,” rather than “accusation.” In addition, a
lawyer is permitted to make necessary disclosures “to respond in any proceeding to allegations by the
client concerning the lawyer’s representation of the client.” Rule 1.6(b)(8). If “controversy” were
restricted to a “proceeding,” these provisions would be duplicative.

M. A Problem in Ethics Jurisprudence. Whether Tsamis might make the arguments above, and
whether they might prevail, are compromised by Count I of the Complaint against her. That count
alleges she converted client funds. If Count I is sustained, it may well eclipse any fine distinctions
regarding a lawyer’s right of disclosure in self-defense.

In response to an inquiry whether OLPR has taken a position regarding whether the “defense ina
controversy” exception to confidentiality applies only in litigation, OLPR reported it “does not yet
have a specific policy or position that addresses this question.”

Categories: Latest Revisions Tags: Avvo, Confidentiality, Dishonesty, Internet, Online Ratings,
reviews, Rule 1.6, Rule 4.4, Rule 8.4, self-laudation, Yelp
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